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CASES 



ARGUED AND DECIDBD 

AT NISI PR I US, 

i' 

IN K.B. 

I 

AT THE SITTINGS AFTER , 

MICHAELMAS TERM, 
4 Geo. IV, 1823. 



ADJOURNED SITTINGS AFTER TERM IN LONDON. 



SAVORY t;. PRICE. Gumhall, 

Dec. 17» 1885, 

Action on the case for the infringement of a Patent for ^ 

mode of 
patent* n yiyHwg a me- 

) The patent, dated 2Sd August, 1815, had been ^i* 
"^^ granted for a method of making a neutral salt or ^bumdon 
powder, possessing all the properties of the medi- gubstanow!^^ 
cinal sprinfi; at Seidlitz, under the name of *• Setd- V^^ tped&c^^ 

iUz Powder." scrilnng those 

The specification enrolled within the time re- SShTi^^ 
quired by the patent, set out three distinct re- names, bat 

* "^ * potDtingout 

particu&ur me* 
thodt of producing them, held bad; those methods not being essential to the corobin- 
alion, nor part of the hiYention. * 

VOL. L B 



2 CASES AT NISI PRIUS, 

18^. cipes, (a) and described the modes and proportions 
Savory ^^ which the results were to be mixed, in order to 
^- produce the " Seidlitz, Towdeu*\ 

It was proved that the three proiducts so mixed 



(a) Recipe, No. 1. — Take of subcarbonate of soda twenty 
pounds, supertartrate of potash twenty-four pounds (avoirdu- 
pois weight) ; dissolve tlffe subcarbonate of soda in twenty-five 
gallons of boiling water, and add the supertartrate of potash ; 
filter the solution through paper, and evaporate it in a gentle 
heat until ^pellicle appears on the surface, then set it by to 
crystallize ; redissolve the crystals thus formed in six times 
their weight of boiling water ; the solution must again be fil- 
tered, evaporated, and crystallized^ and afterwards reduced to 
a fine powder. 

Recipe, No. 2.— Take bf subcarbonate of soda one hundred 
{>ounds, carbonate of ammonia twenty-five pounds ; expose the 
carbonate of soda to a heat sufficiently strong to liquify it ; 
then add the carbonate of ammonia in powder, and with a heat 
of 212° dry the salt, and pass it through a fine sieve* 

Redpe, No. S. — Take d supertartrate of potash one hun.- 
dred pounds, mix it with thirty pounds of finely powdered 
chalk, and add it by degrees to one hundred and sixty of boil- 
ing waiter; stir it for «ome time, and when the tartrate of lime 
has subsided, pour off the supematent liquor, and wash the re- 
siduum repeatedly with cold water. To the tartrate of lime 
thus formed add thirty pounds of sulphuric acid, previously di- 
luted with eight times its weight of water ; stir the mixture fre* 
quenliy during twenty-four houi^ ; and after having separated 
tl)e aetd from the sulphate of lime by means of strong pressure, 
evaporate it in Wedgewood's dishes over a sand heat till a pel- 
licle appears on the surface, then set it by to crystallize ; these 
crystals are to be dissolved in boiling water filtered through 
white filtering paper, and again crystallized. Each dose of the 
SeifiUitz Powders consists of two scruples of recipe No. S. 
finely powdere4 and dissolved in half a>pint of spring water> |p ' 
which are added two drachms of recipe No. 1. and two scru- 
ples of recipe No. 2. (previoufly mixed) ; they^must be stirred 
together, and taken during the state of effervescence. 
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iBFTER MICHAELMAS TERM, 4 GEORGE IV. ' 3 

answered the purpose professed in the patent, and ^ 1823. 
that the combination was new and useful. 

But,' upon cross-examination of the plaintifTs 
witnesses, the following fiicts 'were established. 
The recipe No. 1. produced the substance called 
" RocheUe Salts.** Rochelle salts were known to 
the world before 1815 under that name, and also 
as '* Soda tartarizata.'' 

Recipe No. 2. produced " Carbonate of Soda,*' 
which was known before 1815, and was in .the 
Pharmacopoeia of 1 809 9 and a more expensive, 
but more perfect, way of making it was also known, 
and it might be bought in shops. 

The recipe No. S. produced " Tartaric Acid," 
the method of making which was known at the 
time of the patent, and under that or some other 
name it might be bought in chemists' shops, and 
other methods of making it were known, all of 
which would be equally efficacious for the com- 
bination of Seidtitz powders. 

Rochelle salts, carbonate of soda, and tartaric 
acid mixed in the manner prescribed, produced the 
SeidUtz powder. 

Abbott Ld. C. J. It is the duty of any one, to 
whom a patent is granted, to point out in his spe<- 
cification the plainest and most easy way c^ pro* 
ducing that for which he claims a monopoly; 
and to malce the, public acquainted with the 
mode which he himself adopts. If a person, on 
reading the specification, would be led to suppose 
a laborious process necessary to the production 
of any one of the ingredients ; when, in fact, he 
might go to a chemist's shop and buy the same thing 
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CASES AT NISI PRIUS, •^ 

1889. as a separate simple part of the compound, the 
public are misled. If the results of the recipes, or 
of any one of tJiem, may be bought in shops, this 
specification, tending to make people believe an 
elaborate process essential to the invention, cannot 
be supported. The plaintiff must be called 

Nonsuit (a) 

Scarlettf Gumey^ Deacon^ and Powell for the 
plaintiff. 

The Solicitor-General and Campbell for the de- 
fendant 



(a) Vide Bull. N. P. 76. Tumfr v. Winter, 1 T. R. 602. 
Bc/uUon and another ▼. BuU^ 2 H. Bla. 46S. Harmar y.Playne 
and another, 11 East, 101. HiU y. TAoaqifon, 8 Taunt. 3751 
and A. ▼. Wheeler, 2B.ScA. S45. 



GuiuiHALL, VAN WART V. WOLLEY and others. 

De^. 17, 1895. 

Where a ver- This case had been tried before Abbott Ld. C. J. 
found subject &t the adjoumed sittings after Hilary Term, 1822, 
to a spedai ^^^1 3^^ verdict taken for the plaintifl^ subject to the 

caae,anda 1 tt • 

new trial had oDimon of the court on a special case. Upon it's 
held ^itthe being called on for argument in the court above, it 
^Md i^& aiq[)eared that a material fact was not stated in the 
counsel on q[>ecial case, upon which the court directed a new 
^^^i^^^f^ trial, in order that all the facts necessary to raise 
^^etB^&e the point of law might be found by the jury. 

■ 

Scarlett^ for the plaintifl^ offered in evidence the 
special case, signed by the junior counsel of each 



AFTER MICHAELMAS TERM, 4> GEORGE lY. i 

side on the former trial, as evidence of all the 1829* 
facts there stated. iZrS^r 

WOLUT 

The SoUcitor-Generai objected to this, and coDp 
tended that it was not admissible evidence, but 
that all the facts should be proved anew. 

The case of Edmunds v. Newman (a) was cited 
by the plaintiff's counsel. 

Abbott Ld. C. J. held the evidence admiss&le, 
inasmuch as the special case so signed must be 
considered as containing the admissions of the 
parties to the facts therein stated. 

The facts originally omitted in the special case 
having been proved, the jury were directed to find 
a verdict for the plaintifi^ subject to a case con- 
taining all the facts in the original case, together 
with the additional facts then proved. 

Scarktt and Chitty for the plaintiff. 

The SoUdtor-Generai and Abraham for the de- 
fendant 



(a) Hiis case having been sent down for a second trial, came 
on before Abbott Ld. C. J. at the sittings after Hilary Term, 
1828. The plaintiff's counsel ofiered in evidence the special case, 
signed by die counsel on each side, as an admission by the de- 
fendant of the facts thereiii stated. To this the defendant's 
counsel objected. Abbott Ld. C. J. thought the special case 
evidence of all the fiusts therein stated, and it was accordingly 
admitted. 
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Guildhall, HAWES and another, V. WATSON and another. 

Dec. 22, 1823. 

A wharfinger, TrOVEB for 79 C^ks of tallow. 

SiJ^'aror. The plaiptifis had, on the 25th of September, 
derfromA.to 1825, bought of Moberly and Co., merchants in 
wdgh, and de- the tallow trade, 300 casks of tallow at 40^. per act. 
hoZe'c^ain the amount to be settled for by the buyer's accept- 
triiowB to B., ance at six months* date, allowing fourteen days' 
doreement'by discount. One hundred casks of tallow were de- 
fcr*wd h^nd livered on the 26th, and plaintiffs gave their ac- 
defiver'^them ccptances to the amount of 1440/. In order to 
g?^a written Complete the contract, Moberly and Co., on the 
acknowledge- g5th, bought of Roikes and Co. 100 casks of tallow 

ment to the , ^ . , , i . -rwr • T»ri n 

piaintiffi, that ex Mottlda, lymg at Watson^ Wharf, at 4tls.per 
^low o?^ cte?/,, the amount to be paid in money, allowing 
their account ; 2i per Cent, discount, and foyrteen days for deli- 
R"becom5ig" Very. At the time of this sale Roikes and Co. 
insoiven^set g^^^^ Mobevly and Co. an order on the defendants, 
for not deliver- who were wharfingjers, and then held, the tallow; on 
to^^^phSSS account ofRaikes and Co., in these terms :*^ 

A.*s rig^t to 

stop in _ ^ _ 

transitu; the Sept. 26, 1823. 

P^jJ!!5£^ " Transfer, weigh, and deliver or rehouse to 
bond ide horn ja^oberh/ Sind Co. 100 casks of tallow, ex Matilda^ 
A^soid u^. casks marked H. and M. Nos.from 94 to 193 (q?e- 

the tallows 

been wdgbed. Moberljf and Co. made an indorsement on this 

wn^^£ood^ ^^^^^> directing defendants to " transfer, wei^, 

lying m wharf, and deliver** the tallow to piaintiffi. On the 27th 

who, upon ^e ^ 

of diein, gives 

an order on the wharfinger to ** tranifer, weigh, and deliver or rehouse" them to his 

vendee, loses his right to stop in transitu against all who acquire a bon& fids title by pur<» 

chase from s^ch vendee. 
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Moberfi^, axxd Co. delivered the order so endorsed ^ 18^* 
to the defendants^ who at their request gave them 
tbd following note : — . 

« Watson's Wharfs Sept. 27th, 1823: . 

^* Messrs. T. and jB.ZZau'e^*, 
" We have this day transferred to your account^ 
by virtue of an order from Messrs. Moherly and 
BeU^ 100 casks of tallow, ex Matilda^ with charges 
from October 10th, 1823^ H. and M. casks. 

" For Watson and Metcat^^ 

" Wm. Bowmss.'^ 

* 

This note Mo^fy and jBe/7 d^vered to plaintiffs» 
who upon the receipt of it gave their acceptances 
for the amount, which Moberly and Co. afterwards 
got discounted, and plaintifis at maturity paid. 

The defendants deUvered twenty-one casks of this 

tallow to plaintiffs^ order^ but Moberly ai^d Co. 

becoming insolvent on the 11th of Octobers Raikes 

and Co. gave notice to defendants to retain the xe- 

' mainder, insisting on their right to stop in transitu. 

The tallows were not weighed until after ISth 
or 14th of October^ but Moberly and BeU paid 
Raikes and Co. ISOOU on the 11th oi October ^ the 
original check, dated and given 10th October^ 
having been refused payment, on account of some 

alteration on the face of it This 1300/. was at 

« 

that time supposed to be about the price of the 
100 casks. The full price on weighing turned out 
* to be 1500/L, and Raikes and Co. stopped in tran^ 
situ for the balance. 

The usage in the taUow trade^ as proved at the 
trials is, to weigh at the Custom-house on landing, 

B 4 




8 CA«BS AT NISI l>RIUS, 

182S. ^ to ascertain the duties, but whilst in warehouse 
tallows are sold and resold in the market usually 
without weighing until the ultimate buyer takes 
them out for use ; fourteen days are allowed for 
weighing and delivery, during which time it is at 
the choice of the buyer, but at the seller's expence, 
to weigh ) on the 14th day the seller may have them 
weighed, and he is no longer liable for charges. 

Upon* these sales transfer notes of the form 
specified are usually given^ and considered in the 
market as conclusive evidence of the property. 

The wharfage charges had been paid, and the 
plaintiffs, upon making their demand for the 79 
casks of tallow, had tendered for any charges that 
might be due; and defendants, upon' reference to 
their bookt^ said there was nothing due, but that 
they detained the casks for Raikes and Co. 

The Attomey^General insisted, that the delivery 
was not complete, to divest Raikes and Co. of their 
right to stop in transitu^ until weighing, that being 
necessary to ascertain the price, and cited Hanson 
V. Meyer, 6 East, 614, Shepley v.Dads, 5 Taunt 
617. 

Abbott Ld. C. J. Those cases are between 
vendor and vendee ; whatever the question may 
be between Jbuyer and seller, I am most clearly of 
opinion that the defendants, having acknowledged 
the transfer to the plaintiffi, cannot now resist this 
action. 

Verdict for plaintifls. 

Gwmey, Oazelee, and Carter for the plainti& 
Coj^ S. G. and Scarlett for the defendants. 
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In Hilanf Term following the Attorney-General 
moved for a rule to . show cause why tliis verdict 
should not be set aside, and a new trial granted, 
and relied on the same cases as at the trial. 

The Court refused th^e rule, and upon giving 
judgment, 

Abbott Ld« C. J. said, I do not mean to decide 
any question between buyer and seller } for aught 
I know, the defendants may be liable both to 
Bmkes and Go. and to the plaintiffi ; but if afber 
such an acknowledgment made by the defendants, 
and the price of the tallows paid by plaintiffi upon 
the fidth of it, we were to say that the dq^ndants 
could resist this action, we should go far to in- 
terrupt the whole course of mercantile dealings. 

Batley J. This case appears to me to be per- 
fectly distinct from the ordinary case of vendor and 
•vendee. When goods are s(dd upon credit to a 
person who before the complete delivery becomes 
insolvent, it is consistent with equity and good 
.£iith, that the vendor should have the power to stop 
the delivery • of goods for which he has no chance 
of being paid. But there are many cases which go 
to show that this right cannot be exercised to the 
prejudice of third persons ; and it is not consistent 
with equity and justice that it should be enforced 
against a second bondjide vendee, who has actually 
paid die itiU price for the goods. Here Raikes 
and Co. have, by their order of delivery, given to 
Moberhf and Co. the complete ^ power over these 
goods, and have enabled (liem, according to the « 
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IMS^ the course and usage of trade, to go into the 
market and sell them again. Having given them 
this evidence of title to the property, they cannot 
as tigainst third persons come forward and daim to 
stop in transittif and the letter of the defendants is 
conclusive in thii^ caise against tiieir right to resist, 
the claim of the plaintifis. 

* 
HoLRO.TD and Best Js. concurred (a) 

»»— ^^— ^ ■ — ^— ^ ■■ ■ I ■ — — ^— ■' Jill I »^— ^a^^.^— 

(a) The first case which recognised the right of stoppage 
in transitu was the case'of Wiseman y. VdniepuU^ in.Chancery, 
2 Vem. 200. It is now become the clear, known, and established 
rule in courts of law, that the vendor may. seize the goods in 
transitu^ if the vendee becpme insolvent before the delivery o£ 
them. 

Hie distinctions upon reference to which the principal 
case is to be determined, arise from the various circumstances 
of cpnstructive delivery, which exist, where the commodities sold 
continue in the possession of the vendor, or a wharfinger, and 
have not come into the manual custody of the vendee. Where 
nothing remains to ascertain the individuality, quantity, or 
price of the commodity sold, the principle of law is clearly 
defined, that in such a case a delivery order, given to a wharfin- 
ger whD has the charge of the goods sold, even though he 
makes no transfer in his books to signify that he holds the 
property for the vendee, precludes the exerdse of t^e right of 
stoppage in transitu. Harman v. Anderson^ 2 Campb. 243. 
Lucas V. Dorrien, 7 Taunt. ^8. Nor in such case would the 
payment of the warehouse rent, according to the custom of 
trade by the vendor or the vendee, affect the right of stop- 
psLgCin transitu. Hammond y. Anderson, IN.R.69. Though 
the receipt of rent by the vendor, the goods continuing in his 
own possession, is held to determine the transitus. Hurry 
V. Mani^f 1 Campb. 452. 

A class of cases which it has been usual to refer to the 
law of stoppage in transitu, have been decided on a ground 
totally independent of it. As trover can only be maintained 
for specific goods, unless their individuality can be ascer- 
tained, the action of trover cannot be resorted to In respect 
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of thoiiy and their id0)tity BOt beiiig knovniy the atopfSng 
of them m transitu k not in the nature of things possible ; 
this usually occurs where, consistently with thei contract, any 
connnodities of the vendor, answering a partlbular description, 
might be supplied; and in these cases the vendee, though he 
were solvent, .eould' not maintain trover. The princ^e of 
these casea is dearly developed in the judgment of the court 
in Aiuten v. Craven^ 4 Taunt. 644. Whites. IVilkSy 5 Taunt. 176. 
See also Busk. v. Damsy 2 M. & S. S97. * Wallace v. Breeds^ 
13 Easti 522. The case of Whitehouse y. Frosty 12 East, 614., 
does not appear to be reconoileable with the latter deciiidns 
upon this subject. 

There is another class of cases, where a particular parcel 
of goods is sold, so that the identity of them is certain, but 
the quantity and the price remain to be ascertained; thia 
* usually occurs where weighing, or the searching of casks, -or 
some circumstance of the like nature is to precede the delivery. 
In these cases there is no objection to the action of trover, 
arising from the imcertainty of what. the identical good$ are 
for which the action is brought ; but still they ^e not cases of 
stoppage in transituy because the objection to an action 
brought for them by the vender, is that a condition precedent 
must be performed, before he is entitled to them, with which 
nobody but the vendor can dispense. 

It is fully settled by the decisions, that an order given to 
a wharfinger to weigh and deliver, will not divest the vendor's 
right until the commodity is weighed. Withers v. L^ss^ 
4Campb.2S7. Shepley y. Davisi 5 Tavrnt. 617* Neither, if part 
_ of the goods be weighed and delivered, will it affect the right 
of the vendor as to the residue which is unweighed. Hanson v. 
Meyer^ 6 East, 614. It is still to be decided, whether the in- 
troduction of th^ word tranffi^ into the delivery, order will 
vary the case. It must however be observed, that both the 
cases under this and the preceding head,, are frequently con- 
sidered as strictly cases of stoppage in transitu^ and that the 
rule applicable to them is, that' vrtiereany thing remains to be 
done between the vendor and vendee, the right is preserved ; 
and in this point of view the decision of Whkehmise and Frost is 
in unison with all the other cases, because nothing remained 
to be done between the vendee and subvendee, and the vendor 
was not concerned in the action. It may here be mentioned, 
that the right continues, although, a part of the. price of the 
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2 828. goods has been paid. Hodpon ▼. Loy^ 7 T. R. 44(X, and thougk 
a bill of exchange has been accepted for the whole, and in- 
dorsed over. Feise v. Wray^ 3 East, 93. ' 

So much of thi law of stoppage in trandh^ as is applicable 
to the present case, when viewed w^h reference to the rights 
of the original vendor and vendee having been examined, it 
may be next considered with reference to the rights of third 
parties, and the liabilities of the wharfinger. 

In bills of lading, where nothing remains to ascertain the 
identity, quantity, or pricfe of goods purchased, an indorsement 
of the bill of lading for VLbondfide consideration, will put an end to 
the right of stoppage in transitu. See this doctrine and its qualifi- 
cations, Lickbarrow v. Mason^ 2 T. R. 63. Cuming v. Bromuj 9 East, 
506. Sal<monsy.Nisseny2T.R.6i!^ The application of the rule 
respecting bills of lading to the case of public dock warrants, the 
indorsement of which, by the custom of trade, passes thepro-^ 
•perty in the market, has been considered in some recent cases. 
• Luau V. DorrieUf 7 Taunt. 278. Zwinger v. Samuda^ 7 Taunt. 
265. 1 B. M. 12. Key$er v. Soie, 1 Gow. 58. Spear v. Traxten^ 
4Campb.251. In which cases the leaning of the courts de- 
cidedly was. to place such dock warrants upon the same foot- 
ing as bills of lading ; and the case in Goto, is a decision to that 
effect, though in the other cases either the curcumstance of 
fraud has occurred, or it has appeared that notice was given to 
the Dock Company of the transfer. No case however has 
gone the length of determining, that the indorsement of a dock 
warrant from A. to B. would put an end to the right of stoppage 
between A. and B. Although in Lucas v. Darrien it was con- 
sidered, that the property would no longer, aftei' such an in- 
dorsement, be considered in the order and disposition of A; 
within the scope of the bankrupt laws. 

It is apprehended that the indorsement of th^ delivery note, 
directed to a private wharfinger, but not delivered to him^ 
would not prevent the right of stoppage in transitu, AJartiori, 
not when the order was for weighing and delivering, in which 
latter case it is conceived the right of the vendor would not be 
< altered, though the note was lodged with the wharfinger, and 
notice was given him of the indorsement, and he had transferred 
the property before weighing it to the indorsee. SA^pfey v. 
Dat7», 5Taunt.621. 

There is another class of cases, of which the principal case 
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may now be considered a leading one, and that is, where the 
wharfinger is considered to have attorned to the vendee. 
Sionard v. DunkiUf 2 Campb. 344. This case, and the principal 
one, clearly shew, that without reference to the right of the 
vendor, where the wharfinger gives a document to the vendee, 
or subvendee, which enables him to gain credit for the goods 
in the world, there the wharfinger is estopped from setting 
up the vendor's right. How far (a case being supposed where 
the v.endor retains a right of stoppage, as where he gives an 
order to weigh and deliver) the wharfinger, by receiving rent 
from the vendee or subvendee, may be considered to have 
attorned to him, does not appear from the authorities. (See 
however Hammond v. Anderson, I N. R. 69.9 and Hurry v. 
Manxes, 1 Campb. 452). It would seem that the transfer made 
in his own books could not have that effect 



1823. 




LATHAM and others, v. RUTLEY and others* 

This was an action against common carriers, for 
the loss of a parcel containing country bank notes, 
amounting to 1S40/. delivered to them for the pur- 
pose of being carried from London to Dover. 

It appeared that the plaintifl^, who were bankers 
at Dwer^ had agreed with the defendants for the 
carriage of all parcels, at one guinea per week, 
from and to London:. In order to show the terms 
of this agreement, several receipts, which had been 
given by the defendants to the plaintifl^ at Dot;^, 
were put in and read, of one of which the following 
is a copy: — 

'^ Received of Latham and Co. a paper parcel, 
directed to Messrs. Hoare^ Bamett, and Co., 69. 

an agreement, the subject matter of which did 



GuiLDBALLy 

Jan. 5, 1824. 

Held tfiat the 
following me* 
morandum 
** Received of 
L. and Co. a 
paper parcel di- 
rected to Mess. 
ILB. and 
Co., 6S, Lorn- 
tMrd4Street, 
vilue9€OL 
which we agree 
to deliTer to 
them to-mor- 
row, fire and 
robbery ex- 
cepted; carn- 
al paid htre,^ 
gjven by a ear- 
ner, on the re- 
ceipt of popdB, 
wasadmuable 
in evidence^ 
without a 
stamp, as being 
not exceed so/. 



»» 
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182S. L(milfarcUStreet^ value 260/., wKich we agree ^ to 
Latham deliver to them to-morrow, fire and robbery ex- 

«. cepted Carriage paid h&re. 

^''^^ (Signed) « i2. i2irf%, for 

« jRtrffey and Co." 

Marryatty upon the plaintiffs offering this me- 
morandum in evidence, contended that it was aa 
agreement between the parties, the subject matter 
• of which exceeded the value of 20/., and conse- 
quently that it could not be received in evidence 
without a stamp. * 

* 

The SoUcitor-General and Denman contended, 
that this memorandum required no stamp, because 
the suliject matter of the engagement was not the 
value of the parcel, but the price of the carriage, 
and this was under 20/. ; and they cited the case of 
Chadmck v. SiUs (ja) in support of their ai^gument. ^ 

Abbott Ld. C. J. was inclined to doubt utrhether 
this agreement was admissible evidence without a 
stamp, but on the authority of Chadmck v. SiUs 
admitted the evidence. 

The cause was compromised. 

The Soticitor^General^ Denman G. S., and Kajfc^ 
for the plakitiffi. 

. Marry attf Gumeyf BxidSyland for the defendants. 



(a) S^ this case reported in the following page. 
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Chadwick v. Sills and others. (6) 

SITTINGS AFTER TRINITY TERM, 1821. * Guildhall. 

Assumpsit. The declaration stated that the de- a memonm- 
fendants were wharfingers in London^ and that in in'^^JfJc re- 
consideration tliat the plaintiffs would deliver to *^*P* ^?^' 
them 15 chests of lac dye, to be shipped from in a paitmuiar 
their wharfi in order that they might be conveyed J^^^^n^^. 
to him at Leeds, for reasonable wharfage, &c. The dencc to shpw 
defendants undertook to ship them four in a ship ; ^hich they 
that they had shipped them all in one ship, which, ^^^J^^^ 
together with the plaihtiff^s gOods, was lost on stunp,aithough 

^« the value of 

the voyage. the goods wa. 

The lac dye was of the value of about 600/. ; the above 20/.; the 

1/* /•i^.i^ 1 r.. wharfage beiDg 

wharrage for shippmg the 15 chests was 7^* oa. ^ of a less 
In order to show the terms on which the defend- ■°*^'^^' 
ants received the goods, the plaintiff's counsel 
ofiered in evidence an unstamped paper, in the 
following form : — 

I « 

•* 3. Cranes' Wharf, Thames^Street. 

«* Received 15 chests lac dye, (then followed 
the numfber and marks of the chests to be for- 
warded). To be forwarded four in a ship, to Mr. 
Chas. Chadwick, dj^, Leeds. 

^* 9 Feb. 1820. Fifteen Chests, W.B. 
" From Wilkinson and Co., ISS.LeadenhaU-Street.*' 

This paper, without the words ^* Fifteen chests, 

{b) We have been ifavoured with a note of thiid case by one 
of the counsel in the cause. 
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2823^ ffr^ j5/» had been deiivered by Wilkinson and Co., 
the plaintiff's brokers, with the goods to fV. JB., the 
defendant's clerk, who had added these words, and 
returned the paper to the porter. 

The defendant's counsel objected that this paper 
required a stamp, as it was offered as evidence of 
an agreement 

For the plaintiffi it was answered, that the Stamp . 
Act (5&G. 3. c. 184. Schedule, Part I.) required a 
stamp only <* where the matter of the agreement is 
of the value of 20L or upwards." Here the mat- 
ter of the agreement is the wharfage and shipment of 
15 chests of lac dye, the value of that is 7$, 6d. 
only. To hold that a stamp duty of IL was pay- 
able on such an instrument as this, would be to 
prohibit the use of written memoranda in all such 
cases, which would cause great inconvenience to 
commerce, without any benefit to the revenue. 

In reply it was contended, that the matter of 
this agreement was the 15 chests of lac dye, which 
were of the value of 600/1, and that the plaintiff 
could not be allowed to say that the matter of 
the agreement was under the value of 20/., and 
at the same time seek to recover 600L for the 
breach of it <* 

HoLROTD J. with some doubt admitted the evi- 
dence, and the plaintiff had a verdict for 5802. 

Denman and Maule for the plaintiff 
Scarlett BXkd Campbell for the d^endant 



In the following term Scarlett moved for a new 
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trial, on the ground of the utfstamped paper having ^^ 
been improper^ admitted in evidence. But the 
court refused the rule to show cause, being of 
opinion that a stamp was not necessary. 
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MATSON and another v. TROWER and GnuiBAix, 

another. . /«..6,i894. 

AsavumT on an award. ft!!]?^'^^ 

A dispute having arisen between the pli^itt^ m^byan 
and the defendants as to the non**perfonnance of a ^5^^^* 
contract to deliver fifty puncheons of bmndy | th^ having no »»- 
matter in difference was referred to two persons in ^^^^ t^ 
the spirit Irade. ^^a^ he ex« 

mi « 1 annncd the 

The arbitraCora disagreed, and appointed an um- parties b^»» 

pire, who was also in the spirit trade. hSjitend- 

The umpire received from the arbitrators, state- ed him, and 

_- • • i«i« i« V inade no ob* 

ments of the points m which they disagreed ; exa- jection. 
mined each of the parties in the absence of the 80^2^1^^** 
other ; and made a written award in these terms : thou^ in the 



<* I am of opinion that Messrs. Matson and Co. 
are entitled to claim of Messrs. Triywer and Co. 
IS^ for non«per£>rmance of thmr contract for 
fifly punchecms of brandy/' 

For the defendants it was objected, 1st That 
the umpire had no authority. 2dly. That the 
award was void in consequence of the umpire 
having examined the parties in the absence of each 
3dly% That this was the statement only of 

VOL. I. c . 



form of an 
opinion. 
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an opinion, and not an order or direction to pay 
the money, and consequently no award. 

Abbott IxL C. J. The parties have recognised 
the authority of the umpire by submitting to be 
examined by him, as to the matters in dispute. It 
does not appear that either party desired to be pre- 
sent when the other was examined ; legal men in- 
deed usually examine one party in the presence of 
the other, but among mercantile persons a different 
practice prevail^ ; the umpire here was a mercan- 
tile man, and the defendants not having expressed 
a desire to be present at the examination of the 
plaintiffs^ cannot now object to its having taken 
place in their absence. The words of the instru- 
ment are indeed not formal or technical, but they 
amount in substance to an award. 

Verdict for the plaintiffs, 1S4/. 

The Attorney General oxid Parke for the plaintiffs. 
Scarlett and Bamwall for the defendants. 



Guildhall, WILLIAMS V. MUNNINGS. 

Jan-ty 18S4. 

A letter, which Th£ plaintiff having given notice to the defend- 

had been in .. i i^^*i* • i 

the possession ^uit to producc a letter m his possession, proposed 
mu^wufii^' *^ f^^^ secondary evidence of its contents, 
in the Court To this the Attorney General objected, and 
pu«M^tto^an proved by the solicitor of the defendant, that the 

order of that 

court: held 

that secondaiy evidence of it was not admissible, it being in the power of either party 

upon application to that court, to produce it. «. • • 
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letter in question was delivered to him for the pur- 
pose of this action, and of a suit which was depend- 
ing in equity between the same parties ; that the 
letter was now filed in the Court of Chancery, pur- 
suant to an order of that court, for that purpose. 

Abbott Ld. C. J., was of opinion that the plain- 
tiff was not entitled to give secondary evidence of - 
the contents of the letter ; tliat the letter was as 
much in the possession of one party as of the 
other. Either party might, on application to the 
Court of Chancery, have obtained permission to 
produce it. 



1824. 



Williams 

MuNNlNOS. 



SHAW and others, Assignees, t;. WILLIAMS. 

Trover for a ship, by the plaintiffs, as assignees of 
Rohertsoriy a bankrupt. 

The counsel for the defendant having en- 
deavoured to show, by the cross examination of 
the witnesses for the plaintilHs, that the commission 
issued by the desire and at the request of the 
bankrupt, 

Scarletty for the plaintiffi, contended that it 
would not invalidate the commission, if that point 
were establilhed. 

Abbott Ld. C. J. As at present advised, I am 
of opinion that it wiU not avoid a commission in a 
court of law, that the commission issued by the 

c 2 
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JOH. 8, 1884. 

A committioii 
issued at the 
instance and 
request of the 
bankrupt good 
at law. 
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l^^ ^ desire and at the request of the bankrupt* A 
concerted act of bankruptcy clearly will, fw ihat 
is, in fact, no act of bankruptcy, (a) 

Verdict for the plaintiflEu 

Scarlett and Wilde for the plaintiffi. 

The Attorney Genera^ Gumey^ CampbeSf and 
Jwtke^ for the defendant 

»■■■■ " ■■■■■ ■- . ■ »..,■.. I 

(a) In ex parte Staff, Buck* 9. B. C. MO, tke Vice-cfaanceUor 
refiised to tupenede a coramiMion on tho ground thai it 
issued at the instance of the bankrupt. In £iidl*#iB«C.4SK 
the chancellory on appeal from this order, decided, that the 
conmussion so issued could not stand, and directed it to be 
superseded. In ex parte Grant, 1 Glyn. and Jam., B. C. 17<» 
where a similar question arose, the Vice-chancellor, after con- 
sulting the Lord Chancellor, superseded the commissiop, 
** because it was against the spirit and principle of the law, 
that the bankrupt should procure a commission to be issued 
against himself; and that it was therefore fit, as a measure of 
general policy, to adopt as an invariable rule, that no commission 
should be permitted to stand, though good at km, which had 
been issued at the solicitation of the bankrupl.*' In this case, 
as well ^ in ex parte Stigffi Buck's, B. C. 491., the principle that 
the commission was good at law appears to have been indirectly 
recognised. 
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WKSTXtmrsB, REX V. HALSE. 

Jam. 19, 18S4. - 

jlj^l^^jj^^^ Upon calling on this case, it appeared tiiat there 

ours at the in- were in the marshal's list two indictments for mis- 
stance of pri- 
vate protecu- 

toriy when both defendant and prosecutor have brou^t <h>wn tbdr recoidf, and ei^ 
tered then wiUi the manhal, the defend&nlTs fint, the proiecutor^s lower in the list, trial 
nuft take place w the order of entrj. 
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I 

^bmeanoun, originally found in the county of ^J^U- 
Middlesex, at the instance of the same prosecutor ; 
that both the prosecutor and the defendants had 
brought down their records, but that the defend- 
ants had first entered their records with the 
marshal in the following order. Res v. HaUe^ and 
Rex V. Hitchens ; then followed in the marshal's 
list, the entry of the prosecutor's records in the 
reverse order, viz. Rex v. Hitchens, and Rex v. 
Hake. 

ScarkUf as counsel for the prosecutor in both 
cases, contended, that where a prosecutor and de- 
fendant had both entered records, the prosecutor 
had a right to elect in what order the case should 
be triec^ as in civil ca3es, where the plaintiff and 
defendant hi^pen to carry down records at the 
same time, the trial shall be by the plaintiff's 
record, although entered subsequently in the mar- 
shal's list to that of the defendant, and stated this 
according to his experience to have been the rule 
universally adopted in criminal cases, though he 
was not able to cite any authority* 

The Attorney General resisted the application, 
and contended that the cases must be taken as they 
stood in the marshal's list. 

Abbott IkL C. J. As no authority has been 
cited by th§ counsel for the prosecutor to support 
the practice for which he contends, I see no 
reason fm disturbing the established rule, that 
causes should be tried in the order in which they 
are entered. The Attorney Greneral, when he 

c S 
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1824. appears for the crown, has in all cases his election, 
and in civil causes the terms of ' the proviso give 
the plaintiff precedence. But I cannot see that 
in the case of private prosecutions it would con- 
duce to the better administration of justice to frame 
a new rule, (a) 

Scarlettf Gaselee, and /. Parke, for the prose- 
' cution. 

The Attorney General^ Gwrney, and Wilde, for the 
defendant. 



(a) In fdl civil actions, if both plaintiff and defendant carry 
down records, the trial shall be *by the plaintiff's record, 
Tidd's Prac. 7th edit. 802., unless, indeed, the entry of the 
plaintiff's record is a nullity from his having omitted to give due 
notice of trial. Braum v. OtUeyy 1 B. & A. 253. In civil cases 
the trial by proviso is only grantable to the defendant in cases 
where there has been laches in the plaintiff, Dyer, 215.2. Stam. 
P. C. 155. ; except where the defendant is considered as an 
actor, as in replevin, prohibition, and quare impedit^ 2 Hawk, 
c. 41. s. 10. But in criminal cases, where an indictment is 
removed by certiorari^ at the instance of the defendant, he is 
bound by the recognizance he enters into under the statutes 
5W.&M. ell. and 8&9W.3. C.3S. ^'to cause and procure 
the issue joined therein to be tried at the next assizes after 
such certiorari is returnable ;** or if the indictment is found at 
the sessions in London^ Westminster^ or Middlesex^ he is bound 
to try in the next term after the certiorari is granted, or next 
sittings after that term, ^ if the Court of King's Bench shall 
not appoint any other time for the trial thereof." Where the 
indictment is returned into the King's Bench, by a grand jury 
of the county of Middlesex^ although the above statutes are in 
no way applicable, still the defendant enters into a recognizance 
to try the indictment or information at the sittings next after 
the term in which the indictment has been found. In these 
cases the defendant, in order to fulfil the term of his recogniz- 
ance, ought to take down his record, and enter it with the 
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manihal, lest the prosecutor should fiul to do so. But these 1824. 
statutes have no relation to an indictment removed at the 
instance of the prosecutor, where after one default made 
by him, the defendant makes up the record by proviso. Pre- 
vious to the above decision it might have been doubted whether 
in such a case, if both records had been brought down, the trial 
should not in analogy to civil proceedings, have taken place by 
the prosecutor's record. See R. v. Sir J. Banksf % Salk. 652^ 
jRejr y. Mackodj 2 East. 206. (n. a.) 
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- ADJOURNED SITTINGS AFTER TERM AT 

WESTMINSTER- 



^mmwfMM, RIVIERE i;. BOWER. 

^^1^^^ Action on the case. 

jwn»^* The plaintiff was proprietor of a house in Ox- 

it into two ford-street, which he divided into two tenements ; 
jJ^J"^"^ one he retained in his own occupation, using it as 
th«ni;liddtluit a gunsmith's shop, with a window projecting, so as 
liabietoMi m! ^ display his goods, by a side view, to passengers 

OM for^b- • S^^g ^ ^^ down the street 

•trucdng win. In 1817» after the window had been constructed, 

in^Ae Umdi^ he let the adjoining tenement to the defendant, 

lonl't hooie at 

tke time of th® demife» though of recent conttnictioDy and Chough no ttipahiUon was 

made agein»t the obf tniction. e 
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who was a bookseller and stationer. The defend- isdi-. 
ant was in the habit of fixing, by a screw to his 
door-post, a moveable case, containing books, which 
came so near to the plaintiff's window, as to pre- 
vent his putting up the side shutter until the case 
was removed, which was usually not until a late 
hour. It had also the eSkct of obstructing en- 
tirely the view of the goods on one side of the 
window. 

On the part of the defendant it was objected, 
that the action for obstructing the air and light 
admitted through a window was not maintainable, 
unless the window was ancient, and with respect 
to the display of the goods. 9Co»R«58. was 
citedy where it was hdd that no action would lie 
ibr the obstruction of a prospect } and it was at- 
tended' that the same principle ^lied to the 
grievance here complained o£ 

Abbott lA. C. J. held that the action was 
maintainable against a person hddii^ as tenant, 
for an obstruction to a window existing in; the 
landlord's bouse at the time of the demise, al^ 
though of reoent construction, and that although 
there should be no stiinilatiMi at the time of the 
deoEMM i^tttist the obatniction. 

Verdict &r the plaintiff 

Scarlett for the plaintiff. 

DemnanC^ S. and Ckitt(jf far the def^dant. 



Vide Comptm v. RuAanU^l Price, 27i where it was held that 
the occupier of one of two houses built nearly at the same time^ 
and purdiased of the same proprietoTi may maitttain a speeial 
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. 162^. action on the ca8e.for an obstruction to his window li^itSy caused 
by the defendant's adding to his own buildings however short the 
period of previous enjoyment of the plaintiff.. See also 2 Saun. 
1 18. a. and Palmer v. Fletcher^ 1 Lev. 123.. 




jS^™"": RUSSEN v. LUCAS and another, Sheriff of 

Middlesex. 

A sheriff's of- This was an action against the late Sheriff of 
wS 8^^ * Middlesex for the escape of one Homer ^ arrested 
A. B^ tells him on final process. 

that he has a -__, ^ /«• <■ • • i i 

writ agamst The facts offered m evidence to prove the arrest 
wWch^B ^^^^ these. Hamer and several other persons 
says, « Very were sitting in a box in a coffee-room, when BaU^ 
come to you *^ officer, charged with the execution of the 
immedi^iy " sheriff's Warrant on the ca. sa., came to the box, at 

and shortly a> . 

terwards the further end of which Hamer was at that time 
^pe, with- sitting. Bally holding in his hand some papers, 
^wthavinff addresscdhimselftofTa;?!^, saying, "Mr. iJiww^, 
by the officer : I Want you. I have a writ against you.'* Upon 
iSi2*iJS. ^^^^^ Homer replied, « Very well, I will come to 

you immediately in the passage.'' One of the per- 
sons in the box, by name Olifieldy remonstrated 
with Ball upon his interference with the company. 
Upon which Ball told OU^ld that he had also a 
writ against him. Ball and Oldfield then went 
into a passage adjoining the coffee-room, and staid 
for a few minutes. Upon the return of Ball to 
the' box, he found that Homer was gone. The 
officer never touched tlie body of Hamer^ and 
never approached nearer than the table at the 
Inrther end of which Hamer was sitting. 



(a) 1 Salk. 79. 

lb) Vide Arrtmmkh v. Le Mesurier^ 2 New Rep. 211. Bull. 

RP.e2. 
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Abbott Ld. C. J. I am of opinion, upon the ^ ^^^ 
authority of Genner v. Sparkes (a), that bare' words 
¥^11 not make an arrest. Here though Homer ac- 
quiesces in words, yet he does not accompany the 
officer, but keeps his seat, till the officer, has quitted 
the room, and then immediately avails himself of 
that opportunity to make his retreat. If the par- 
ties, upon affidavit of tjiese facts, had applied to 
me for an escape warrant, I, unquestionably, 
shotdd have refused to grant one. I entertain no 

doubt on the question. 

Plaintiff nonsuited. {V) 

Marry at t and Tindal for the plaintiff. 

The Attorney General and Cottingham for the 
defendants. 



REX V. DEACON and others. WESTmiirrxK, 

Feb.tO^ 18S4. 

This was an indictment for a forcible entry. A jury sworn 
There was no averment that the entry was made men^ dearly 
" manuforti,^' and no conclusion " contra Jbrmam }»d in point of 
statuti." The prosecutor had no counsel, but ap- diBchuged by 

1 •. . the jucuefrom 

peared as a witness. giving a ve^r- 

The jury having been sworn, 3ict. 

Chittyy for the defendants, after pointing out 
the invalidity of the indictment, for the reasons 



OsAcair. 
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1894. above stated* insisted that the prosecutor diould 
i^*^ proceed with his case, in order that the defendants^ 
who intended to institute proceedings for a malici- 
ous prosecution, might have the benefit of an ac- 
quittal by a jury. 

Abbott Ld C J. The court has an undoidrted 
aiithorily to use a discretion as to the propriety of 
proceeding in the cases that may be brought for- 
ward for trial. I think it a fit exercise of that 
authority to discharge the jury from trying this in- 
dictment It is unquestioniU)ly bad in point of 
law, and it would be therefore altogether useless 
to take the opinion of the jury upon the £icts. 
The defendants ought either to have demurred, or 
to have moved to quash the indictment 

The jury were accordingly discharged, (a) 

CU/^1^ for the defendants. 



(a) Judges hsve frequently refined to trjjrivohus and tc 
quutumi^ in which the parties liad no interest* Brown ▼. Zee- 
«o», 2H.BL48. iifaiim V. &rM, 2 Camp. 406. DUMn&nyr. 
GMtmUkf 4 Camp. 15S. Questions of an illegal or immoral 
tendency are within the same principle. Squires ▼• Wkukemj 
S Camp. 141. In the case of Bum v. Taylotf Sittings at WetiF* 
minsUr^ 1823» which was an action brought to recover stakes 
deposited widi the defendanU, for the purpose dt an intended 
prise iighl between the i^ntiff and a third perton, AkboU Ld. 
. C. J. refusM to dkw the trial to proceed, and dischaiged the 
jury; observing, that it would be highly injurious to society, 
that a court of justice should countenance public exhibitions 
of such immond and pernicious tendency, by discttssfaig con* 
tracts formed with a view to them. 
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1624. 

SIMONS V. SMITH. Wmtmiii«ie, 

^ Feb. S5t 1884. 

Action for the non-performance of a contract to in an actkm 
repair the plaintiff's gig. J^ "^ 

nen, the de- 

Scarlett^ for the defendant, called a witness, not, by a re- ^ 
who, on the voir dire^ admitted that he and the. ^^JIJ^^^^ 
defendant were in partnership as cos^ch-makers. petent witncn 
Scarlett proposed that the defendant should re- ^ 
lieasehim. 

Abbott Ld. C. J. refused to allow this, and said, 

that one partner could not release another for the 

purpose of making him a competent witness in a 

particular action. 

Verdict for the plaintiff 

The Attorney General nnd S. M. PhiU^ for the 
ptomtiff 

Scarlett and JD. PoUock for the defendant 



' Vide You9^ t. Baimer^ 1 Esp. 109. Chofne r. Kocps^ 4 Etp. 
IIS. 



Doe ex d. SORE v. EKINS. WwimiwM, 

FA. S8, 16S4. 

£»cndaKT on a fi>l:feltttre. Thedefenifanit, 

The de£bncQ aek 1^^ wa& a wii!v« of the forSei^'^;^^^ 
uiMu Tkeplatntiff had denoiMd the premises: to edthemort^ 

gor's whde in- 
temt 10 the 
ieQceQfthelfii«>r'&aihrice,''tQldwtotlie|»iniMi, aodfimththe 
V arigfatof ra-entryfa8da<M»ied for the nencompletionof the builiOngs. 
M^Uwt thtIeiNitiii%btafdirtakiimeje«tneBftte «iioi>xftiin9Mi|aintt the defimd- 
ant, the buildings iieyerhaTiiig been coiDpleted,and a sufident time haniig elapted rince 
the porcbete for the O(nn{^0tx>n. 
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2^24. ^ one Bayley for a term of years by lease, dated 6th 
Jtdy^ 1822, with proviso for re-entry for non-per- 
formance of any of the covenants, one of which 
was, that certain buildings should be finished with- 
in one month from the date of the lease. On the 
8th of July Bayley conveyed the premises to one 
Wersten^ in trust, to secure the payment of an 
annuity granted by Bayley to the defendant. The 
buildings were not finished within the time cove- 
nanted, and after the forfeiture had accrued, the 
plaintifi^ in a conversation with the defendant, ad- 
vised her •* to take to the premises^ and Jinish the 
buildings.*^ In consequence of this advice, the de- 
fendant purchased of Bayley^ in consideration of a 
release of the annuity, and 10/. in money, the 
whole of his interest in the premises. The term 
was legally assigned to her on the 22d February ^ 
1822, and she took possession of the premises. In 
the September following, the defendant proceeded 
in part to finish the buildings, but they were never 
wholly completed, nor put into a habitable state. 

It had been opened by Denman for the defend- 
ant, that the whole of the defendant's interest in 
the premises had been purchased at the plaintiff's 
recommendation^ given afler. the forfeiture had 
accrued. 

Abbott Ld. C. J. If it had turned out in evi- 
dence that the defendant, not having any previoiis 
interest in the preinises, had been induced by die' 
plaintiff's advice, given afler the forfeiture, to be- 
come a purchaser of the lease, I should have 
thought the plaintiff would have bad no right to 
8 
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insist on the forfeiture as against her. But the 
facts are very different The expression, " take 
to the premises," most clearly refers to an interest 
then existing ; and the meaning of the proposal 
obviously was, that she should take possession of 
the premises, and finish them within a month from 
that time. This she has not done, and therefore 
has no right, in a court of law, to defeat the claim 
of the plaintiff 

Verdict for the plaintiff, (a) 

Scarktt and Chitty for the plaintiff. 
Denman C. S. and Piatt for the defendant. 



1824^ 

Doe ex 4« 
Sore 

V. 

Ekin8. 



(a) In the case oiHume y. Kent^ IBall. k Bea. 55^*% allowing 
a tenant to lay out money in repun, ^ith notice of a forfeiture, 
was held to amount to a waiver of it. In the principal case the 
lessor's proposal to the defendant was subject to the condition 
of finishing the buildings; the non-performance of this condi- 
tion brings the case within the principle of Doe v. Blm^ 
4 Taun* 7S5., where it was held that a waiver of a right of r&* 
entry for one under-letting was no waiver of reentry for a sub- 
sequent imder-letting ; and that a waiver of a right of re-entry 
for a breach of covenant to repair, is no waiver of a right of 
re-entry on a subsequent want of repairs. See also FryeU v. 
Jegreysy 1 Esp. S9S. 



■B 



IBBC 



CLARKE and another. Executors, &c. t;. 

GANNON. 



WsSTMINSTEay 
F€h.iS^ 1824. 



Assumpsit to recover debt due to testators. In an action by 

A witness was called by the plaintiffi, who, on ^^^Jitee 
the voir dire, appeared to be a legatee under the " .« competent 

* * *-' witriAM to in- 



witnett to m- ^ 
crease the estate^ 




will, but his Ie«CT h^ u 
plalntlfft. ^^ *•■** been 



nuot. 




^^ 



^^•«»*» ilia .fc..!^/* *^ Pbmtifi. 







^^te K UVJ^ 




■ < I I 
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Scarlett^ for the defendants, called the assistautr . ^^M- 
who was objected to by Wilde as incompetent, 
without a release from the ^officer. He argued, 
that the case, as it then stood, rendered the sheriff 
liable for the niisconduct of tlie proposed witness. 
^ ' * That the sheriff would have his ac^on against the 
<c *' officer, in case this verdict should be for the plain- 

tifl^ and the judgment in this case would be evi- 
dence in that action. That the officer would be 
::oi> entitled to compensation from the assistant, and 
^*i& ^ the judgment against the officer would be evidence 
« 1^ against the assistant. That, in this way, the 
::: assistant had a direct interest in defeating this 

^\it^ action. 

.^^ Scarlett 9 in answer, said, that such a circuity 
of interest was no objection to the competency of 
a witness ; that it was matter of every day practice ^ 
to release the officer, but that he had never before 
bewd of an objection to the assistant on such 
ground. 

Abbott Ld. C. J. The objection does not 
amount to a legal ground of exclusion, but is fair 
matter of observation as to his credit The rule 
now established and acted on is, that in order to 
exclude a person called as a witness, the verdict 
must be evidence for or against him, and an in- 
terest beyond^ this is too remote to establish incorn- 
^petency. Here the verdict cannot, in any case, 
be used against the assistant by the defendants, 
r4iiasmuch as he was not employed by them ; but 
^iccording to the argument, a second judgment 
bunded on this might affect him. I think that 

VOL. I. D 
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189k will, but his legacj had been paid him by the 
pkdntiffiL 

Scarlett contended that he was inadmiisible, 
ioaamiicb as he would be obliged to refund, 
in case the estate should turn out to be de- 
ficient 

Abbott Ld. C. J. There is nothing to diow 
that the other funds are not sufficient This debt 
has not been paid; but I can not assume that 
there is not other estate sufficient 

Verdict for the plaintiffi. 

Denrnan C. S. and Chitty for the plaintiffi. 
Seatktt and Arm$trmig for the defendant 



M^S^4. CLARK XK LUCAS and another, kte Sheriffs of 

LondoRt 

♦ 

la m actkHi AcTioN for a false return to a writ cfjl. fa^ with 

^EaM%^ a count for ne g l ig en t ly allowing goods taken under 

i^tiy exe- the writ to be removed. 

gfjgJIJSf^f The phdntifr had proved that, ^rfiiUrt the goods 

^e^eriTs ^^re in the custody of iJie assistant to the officer 

had been en^ charged with the execution of the sheriff's war- 

^Sonto» rant» a coofiidecable portion of them had been 

cute (he writ; removed. 

it a conpetenC 

wttncN tor the iherifj^ without a rdease from the oflicer. 
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Scarlett^ for the defendants, called the assistaatr . l^^* 
who was objected to by Wilde as incompetent, 
without a release from the ^officer. He argued, 
that the case, as it then stood, rendered the sheriff 
liable for the misconduct of tlie proposed witniess. 
That the sheriff would have his ac^on against the 
officer, in case this verdict should be for the plain- 
tifl^ and the judgment in this case would be evi- 
dence in that action. That the officer would be 
entitled to compensation from the assistant, and 
the judgment against the officer would be evidence 
against the assistant That, in this way, the 
assistant had a direct interest in defeating this 
action. 

Scarlett^ in answer, said, that such a circuity 
of interest was no objection to the competency of 
a witness ; that it was matter of every day practice ^ 
to release the officer, but that he had never before 
heard of an objection to the assistant on such 
ground. 

Abbott Ld. C. J. The objection does not 
amount to a legal ground of exclusion, but is fair 
matter of observation as to his credit The rule 
now estidlilidhed and acted on is, that in order to 
exclude a person called as a witness, the verdict 
must be evidence for or against him, and an in- 
t^est beyond^ this is too remote to establish incom- 
petency. Here the verdict cannot, in any case, 
be used against the assistant by the defendants, 
inasmuch as he was not employed by them ; but 
according to the argument, a second judgment 
founded on this might affect him. I think that 

VOL. I. D 
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^ ^^^ ^ does not fall within the rule, and that the witness 
Olawlk roust be 'received. 



Lw:a§, 



Wilde and Jardme for the plaintiff. 
ScarkttBXkA Qrnnfn for the defendants. 



ADJOURNED SITTINGS IN LONDON. 



SS°^^. WILLIAMS V. MUNDIE and others. 

The privflcige jia8UMP6iT for goods sold and delivered 
oiS^iedto IQ order to prove that the defendants were 
S* E^^"* partners at the time of the sale of the goods, the 
communicated plaintiff's counsel called the defendants* attorney, 
wMe «^3 ^^'®t*^*^4 thtft prior to the commencement of 
>? ^pro&>: • the present action, and to the period at which the 
ty, extoSs^ goods were supposed to have been sold, he had 
^J!!L?°^ l>€eii eonsnlted by Some of the defendants rdative 
tions which re- to a partnership then about to be entered into by 

hite to a cause ^u 
or suit, exiit- tneilL 

i^atthetime 
oithe commu" 

nicatbn, or Scorktt objected to his disclosing what had been 
be^mm^c^ Communicated to him in his professional character, 
^ contending tiiat the privilege of not being ex* 

amined to such points, extended to all communi- 
cations made to him with reference to his profes- 
sional character, during the relation of. attorney 
and client 

Abbott Ld. C. J. I think this evidence ad- 
missible. The rule I have invariably laid.dovm in 
cases of this kind is, that what is communicated 
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for the^ purpose of bringing an action or suit, or id24. 
relating to a cause or suit existing at the time of wzluams 
the communication, is confidential and privileged } «^- 
but what an attorney learns otherwise than for the 
purpose of a cause or suit, I think he is bound 
to communicate. This rule was adopted by the 
court of King's Bench, on a motion for a new trial, / 

in a case that had been tried on the Midland 
Circuit, in which Serjeant Adair was counsel. 
This is not the first time this question has arisen 
here^ and it is one to which I have given much 
consideration. Having formed this opinion, I 
think it unnecessary that the question should bp 
further discussed here. The defendant's counsel . 
may tender a bill of exceptions, or I will in any 
other way assist him in raising the point for the 
opinion of the court from whence this record 
issues. 

Verdict for the defendants: 

F. Pottock and Wylde for the plaintiff. 
Scarlett and J. Parke for two of the defendants. 
Aldersan for the other defendant. 



Hie aame point was. ruled by AbboH, Ld. C. J^ in JVardsworth 
▼• Hamshim and another. Sittings after Hilary Term, 181 9» 
2 Bro. Sl Bmg* 5. n., and appears to have been the opinion of 
Lord Kenyan in Cobden v. Kendrickf 4 T. R. 481. and Dujffin v. 
SmUhf Peake*s N. P.C. 106. But in Cromack v. HtaihcoUy 2 Bro. 
A Bing. 4. the Court held that the rule was not confined to attor- 
neys employed in a cause. 

See the cases on this subject collected in PhiUippsa Evidence, 
vol.L p. Id4. 6th edit, and the conclusion there adopted is, that 
this privilege is jnot confined to those cases only where he is em- 
ployed in a suit or cause, but extends to all such communica* 

D 3 
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tiom as are made to him in his professional character, and with 
refei^ence to professional business. See also the cases collected 
in the notes to Parkhurst ▼. Lowten^ 2 Swanst. Rep. 199* 200. 




GwtDHAn, DOE dem. PITT v. LAMING and another. 

Feb,27f 1884. 

Corenaatina CjECTMENT On a forfeiture. 

i^LTiLSn, SlepJien Pitt, the lessor of the plaintiff, had by 
transfer, set lease dated the 12th of July f 1802, demised a tene- 
wUe'^wUk ment called the Grigsby Chop-hoiise, to recover 
Sei^lv^ which this ejectment was brought, to one WilUam 
wked, or ikai Lomtig^ for a term of 19 years. 
h^Piem^ The lease contained the following covenant : 
Jl^^^^ » «• That the said William Laming, his executors or 
a credttor administrators, should not, nor would at any time or 
for^non^ad- .*™^ thereafter, during the continuance of the term 
▼w«»d, was thereby granted or intended so to be, grant any un- 
witk^iS^ der-lease or leases, for any term or terms whatso- 
S'\he^*™°^ ever, or let, set, or assign, transfer, set over, or other- 
nant wise part "with the said messuage or tenement and 

premises, with the appurtenances thereby demised, 
or that present indenture of lease, or his or their 
term or interest by that indenture granted, or in- 
tended so to be, or any part thereof, without 
the special licence, consent, and approbation of 
the said Stephen Pitt, his heirs or assigns, under 
his or their hands in writing first obtained \** and 
then followed the usual proviso for re-entry for 
breach of this covenant. 

Lamng deposited this lease with Messrs. Coombe 
and Co., brewers, as a security for money advanced 
by them. 



XAinNG. 
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Scarlett^ for the lessor of the plaintiff, contended 1824. 
that the depositing the lease with the brewers was DoEdem.PiTT 
a breach of the covenant ** or otherwise part mth^^ 
and that the lessor of the plaintiff was entitled to 
recover for the forfeiture. 

Abbott Ld C. J. was of opinion that the de- 
livery of the lease to the brewers, as a security for 
the payment of money advanced by them, was not 
such a " parting with" as to work a forfeiture.. 

Verdict for the defendants* 

Scarlett for the plaintiff. 

Gumejf and HiUchinson for the defendant 



In the following Easter Term, Scarlett moved 
to set aside this verdict. But the Court were of 
opinion that this case did not differ in principle 
from Crusoe v. Bugby, 2 Bla. 766., and S Wilson, 
234., and refused the rule. 



BRUTT V. PICARD. Gitildhail, 

Feb. 38, 1894. 

This was an action by the indorsee against the A bill htLvmg 
acceptor ofa bill of exchange. ^SS^sl^ 

The bill, after it was drawn and accepted, was imteadof jssj, 

• /» 1 /» -r* 1 "^® agent of 

given to a person of the name 01 'Bennett y who was the dnwer 
the agent both of the drawer and acceptor, to de- J^tS^^J^^ 
liver to the indorsee. Bennett discovering that the been men to 
date was January^ 1622, injstead oli January^ 1823, to theTndor- 

see, without 
their koowledse or ooiMenty corrected the mistake ; Held that such alteration id mm 
▼acate the btlir 

D 3 
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ft 

18!24.^ v^ithout again seeing the drawer or acceptor, and 
before he delivered the bill to the indorsee, altered 
the figure 2 into a 3. 

Storks^ for the defendant, contended, that this 
bill having been altered after it was drawn, and 
without the knowledge of either the drawer or 
acceptor, not only required a new stamp, but the 
alteration vacated the bill, the parties not consent- 
^ ing to it. 

Abbott Ld. C. J. I shall leave it to the jury to 
decide, whether this bill was not dated by mistake 
1822. If they are of opinion that it was originally 
the intention of the parties to the bill that it should 
have been dated 1823, and that the figure 2 was 
inserted by mistake, I am of opinion that this 
alteration will not vacate the bill. 

Verdict for the plainti£ 

Denman C. S. and £• Lowes for the plainti£ 
Storks for the defendant. 



Kershaw v. Cox, 3 Esp. N. P. C. 246. See 10 East, 4S7. 
Jacobs ▼• Hartf 2 Starkie, 45. Dawnes v. Richardsanp 5 B. A A. 
674. Bayley on BllLi, last edition, 89., and Cotote v. HahaU^ 
3 Starkie, 36. 
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WARING V. HOGGART: Guildhall, 

AcTiON against an auctioneer to recover the A leasee of 
deposit money on the purchase of some ground to a oormmt 
vents and leasehold property. SK^^S^^ 

The sale was under an order of the Vice Chan- trades, with a 

cfillor pfovisofornt 

'f®"*^* entry, grants 

The estate upon which houses had been erected, ^l^"^**^ 
and out of which the ground rents issued, belonged erected on the 
to a person of the name of Brandon, who had SiJ'lJS'^ 
demised the land for a term of years with pro- lar covenant 
yiio for re-entry on breach of a covenant in the Hei<f that a* 
lease, that the lessee and his assigns should not use £U||[J^^f^ 
or exercise certain obnoxious trades (therein enu« houses on the 

. J^ .1 . Bameland,and 

merated) on the premises. of the ii^ 

The original lessee had erected houses upon the p«>ved«round 
land, but the under-leases which he had granted of houses so un- 
these houses contained no covenant against the ob- ^^^^^^ 
noxious trades provided against by the original ^ depout 
lease. The improved ground rents issuing out of Snb the 
the houses so underlet, and leases of other houses JJ^^^^^ 
already erected having been- put up to- auction by been roentieu-: 
the assignee of the original lessee, the plaintiff be- ditions o^f ^e! 
came the purchaser of the ground rents and of two 
of the houses. The conditions of s^tle stated the 
covenant in the original lease against the obnoxious ; 
trades, and that such covenant, together with the 
usual covenants, would be inserted in the under^ 
leases to be granted to the purchasers. No men- 
tion was made as to whether these covenants were 
contained in the under-leases already granted: of 
the houses. 

D 4^ 
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.1SS4. Si&rkttt for the {ilaintifT, contended that the 

WabiiTo purchaser was entitled to recover back his deposit 
^' money, the title proving defective from this cove- 
nant not having been inserted in the under-leases* 
as tbe. under lessee might by his acts cause the for- 
feiture of the original lease, and leave the pur- 
chaser without any remedy. The conclusion which 
would generally be drawn from these conditions of 
sale would be, that the under-leases contained 
covenants against the obnoxious trades similar 
to that in the original lease, which turns out not 
to be the case. 

Abbott Ld. C. J. I am of opinion that it is the 
duty of every person truly and honestly to repre* 
sent that which he is to sell. ^ A careful man and 
a lawyer looking at these conditions of sale might 
ask, what were the terms of the leases which had 
been granted ? The purchaser is informed by the 
statement in the conditions, that the original lessee 
is restrained from carrying on these obnoxious 
trades, and that in the leases to be granted to him 
a similar covenant is to be emtered into ; none but 
a very careful person would suppose ihit it could 
be doubtful whether the persons to whom under- 
leases had already been granted, were bound in 
the same manner. I am, therefore, clearly of opi- 
nion that the plaintiff cannot be bound to take 
this title. 

Verdict for the plaintiffi 

* 

Scarlett and Hutchinson for the plaintiff. 
Marryatt for the defendant 
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1824. 



MARSHALL v. GRIFFIN. Guildhall, 

March 8^lS2A, 

Assumpsit. The four first counts were on bills of Where the 
exchange. There was a demurrer and joinder to cwnuof a 
the first and second, general issue as to tide residue dedandon 
of the declaration, and venire tarn ad friandum quam of exchange, 
ad inquirendum, &c. Td^^^ 

and joinder tb 

Only two bills were produced, and these having and gracnif* 
been proved, F. Pollock^ for the defendant, insisted *^® ^^^«, 

rest, and iMica 

that as the plaintiff on the execution of a writ of iajtatio,&c. 
inquiry, is bound to produce the bill or note set 2^^,^hiw-^ 
out in the declaration, the two bills produced mg proved; 
must be applied to the counts which had been was^notobiig^ 
demurred to, and damages contingently assessed ^ fhe^^^l^* 
on them ; and as only two had been produced, the demurred ti^ 
.defendant would be entitied to a verdict on all the ued torotdl 

other counts. ^ ^mngca 

on those 

coi\nti, and to 

Abbott Ld. C. J. The reawn why a plaintiff Jj^ ^K* ""^ 
is bound to produce the bill or note on an inquisi* ^.'^^.^^ ^® 
'tion after judgment by default, is, that the jury 
.mtiy see whether there is any indorsement of pay- 
ment on it. But on such an inquiry, if no note is 
produced, the plaintiff is entitied to nominal 
damages. And so here the plaintiff is entitied tp 
.a verdict for the amount of the bills proved on the 
.counts to which the defendant has pleaded, and to 
. Is. damages on those demurred to, the defendant 
by his demurrer having admitted the existence of 
the bills declared on, and put himself to the judg- 
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^J884^ ment of the couit, as to his legal liability rxpon 

Mamhall thMa. 

^' Verdict for the plaintifil 



Gmimv*. 



Marryatt and Ctwwyn for the plaintiff* 
F. Polkck £or the defendant 



Guildhall, JENNINGS V. GRIFFITHS. 

The regiftered AcTiON for repairs done by the plaintifi^ a ship- 
SbH no? WT^ht, on the brig Favorite. 

' *ud^ ^® repairs were done in June^ 1828, by the- 
actuaU]^ done Orders of Peliottf the commander. The r^;istiy 
dS?"L^^ made in 1808, at Beaumaris in Wales^ and the 
owD^pis affidavit of the defendant, statinir himself and 

prima foci€ , ' o 

evidence of another to be joint owners, were proved The 
^^rebuu defendant acted as owner and commander tUl 
Jp^^rooTof 1821, when he transferred the ship by bill of sale 
interest hav- to his WVL J.Gr^ths^ who became commander, 
Sr^ST* ^^ a^d as such till May, 1823; J. GrfffUhs 
the imd then conveyed the ship to Kenning^ who appointed 
caLd to ^ Pellatt commander. No new registry was made of 
Jg^^^^^^ these transfers, but they were indorsed on the 
mentofSe certificate of registry kept on board. It was at- 
^^* tempted by Scarlett for the plaintifl^ to show that 

the conveyance firom the defendant to /• Grffitks, 
was not an absolute one of the defendant's whole 
interest, but that he still continued beneficially 
interested in the ship. The case of Dawson v. 
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Longford^ tried befbre his lordship at GuUdhaU^ in , ^^^^ , 
the year 1829, was mentioned. Jnfuivas 



Abbott Ld. C. J. in summing up to the jury 
observed : The difficulty which exists in this case 
arises out of certain acts of parliament relating to 
the transfer of ships. Partidular forms and regu- 
lations have been rendered necessary by those 
statutes, and they have even gone so ftr as to say 
that there can be no legal ownership in any person 
who has neglected to comply with the forms pre- 
scribed ; one of these is, that the ownership must 
be registered at tiie proper office. The object of 
the l^islature in passing those statutes, was clearly 
one of general policy : namely, to prevent foreign- 
ers from piarticipating in the advantages which it 
was intended to give to British shipping only; and 
the use of the registry is, to enable the government 
officers to ascertain, at all times, that the real 
owners are British subjects. Soon after the pass- 
ing of those acts, the leaning of courts of law in the 
construction of them, was, to say that the registered 
owners of ships ^ould at all events be liable for the 
repairs. But the subject having become more ac- 
curately understood, a better and more correct 
principle now prevails ; and the recent cases have 
decided that the true question in matters of this 
description is, *' upon whose credit was the work 
done ?" That question would, in most cases, be 
decided by the fact of legal ownership, the repairs 
being generally done for the legal owner. But it 
may so happen that the name of a person may be 



9. 

GmirriTKs. 
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^ ^j^* ^ retained on the registry, after he ftas ceased to be 
Jennings beneficially interested in the ship, or to interfere 
Gbiffiths ^*^ ^^ concerns. The question was so left to the 
jury in the case referred to by the learned counsel 
for the plaintiff and I do not consider that any 
thing, I am now saying can at all impeach the cor- 
rectness of the decision of that caise, the circum- 
stances of which I well recollect. There the 
registered owner had parted with his interest in 
the ship, but with a stipulation that he should re- 
tain possession of the bill of sale, and receive part 
of the profits, until the bills, in consideration of 
which the transfer was made, should be paid. He 
had himself been in the habit of employing the 
tradesmen about the ship, and had given no noti- 
fication to them that his interest in the vessel luu^ 
ceased* And the jury very properly said, that the 
work had been done on his credit But in the 
cas^ before you, it does not appear that the de- 
fendant had the slightest knowledge of the work 
being done, nor that the plalntifi* had any reason 
to suppose him connected with the vessel ; and if 
he had consulted the register, 'he would have 
found another person to have been in joint owner- 
ship with him. The repairs were not even ordered 
by the son, but by the direction of a captain ap- 
pointed by a stranger to the defendant, and that 
too whilst he was residing in a distant part of the 
kingdom. The question for you to consider is, 

/< Were or were not these repairs done upon the 
credit of the defendant/' 

The plaintifi^s counsel then chose to be non- 
suited. ^ 
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Scarlett and Holt for the plaintiff. 1824. 

Marryatt and R. V. Richards for the defendant Jennings 



ViiU Abbott on Shipping, 21. Rich t. Coe, Cowp. 636. 
Young T. Brander^ 8 East, 10. Trewhella v. i^otv^, ll East, 
4<S5. Frazer t. Marshf 13 East, 238. Prater v. Marshy 2 Camp. 
518. iffinett ▼• Carstairkf 3 Camp. 354. Holt on Shipping, 352. 



SECOND ADJOURNED SITTINGS IN LONDON. 



GsimtRi. 



DE LEMA t;. HALDIMAND. 

AssuuTsiT for work and labour. 

The Spanish government, in Nwember^ 1821, 
entered into a treaty with a house at Paris^ Ar- 
doin^ Hubbardf and Co., for a loan. Arioin and 
Co. disposed of a portion of this loan to the de- 
fendant in consequence of which they became 
holders of Spanish Bonds to a very considerable 
amount In order to provide against the loss of 
the bonds by transmitting them to Madrid^ arti- 
cle 3 of the treaty gave permission to the contrac- 
tors to get certificates from the consuls in London 
and Paris of the bonds hatdng been delivered up, 
and the Spanish government engaged that the 
bonds should be acknowledged at Madrid on pre- 
senting such certificate. In 1829 and 1823 the 
plaintiff, who was the resident consul-general for 
Spain in this country, was applied to by the de- 
fendant to give certificates for the bonds which 
the defendant then held, amounting to nearly 



GtnLDRALL, 
AprU I4,l»24. 

A Torofa con- 
sul, randent in 
England, and 
receiving a 
salary from his 
own govern- 
ment, cannot 
maintain an 
action for the 
trouble and 
labour he has 
been put to, in 
transacting 
business for 
merchants 
here, in which 
he acted as the 
officer of his 
own govern- 
ment, and in 
conformity to 
their express 
instructions. 



Haloimahd. 
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IM*- 1,804,120 British currency- The plaintiff attend- 
De Lbma ^^ ^t ^^ counting^^house of the defendant for this 
purpose, and gave certificates for all the bonds. 
This business was commenced in March 1822, and 
concluded in 1 823. The plaiiitifl^ during the time 
of this attendance, for the purpose of examining the 
bonds, claimed certain fees for doing the business, 
which, he stated, did not fall within the ordinary 
4uties of a consul, for which alone he received a 
salary from his own government The defendant 
had promised to pay the plaintiff any thing he 
might be legally entitled to receive. It appeared 
that the plaintiff had express instructions from 
his own government to deliver certificates to the 
holders of Spanish bonds after having examined 
and verified them. 

Scarlett^ fbr the defaidant, contended that the 
action Could not be maintained, as the plaintiff had 
only performed that which feU within tiie ordinary 
scope of his duty as consul, and for the perfimn- 
ance df which he received a salary from his own 
country. 

Abbott Ld. C. X I am of opinion that this 
action cannot be sustained. The plaintiff was, in 
the present instance, acting as the officer of his 
own government,, and in direct conformity to in- 
structions which he had received. , In cases where 
he acts between one individual and another, he 
may be entitled to receive fees. But here he is 
acting directly as the oflScer of his own govern- 
ment. 

Nonsuit 
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The Attorney General, Marryatt, and Piatt for ^ I8S*- 
the plaintiff. < 

Scarlett and Gumey for the defendant Halpimamd. 



De Lkma 

V. 



DRABBLE t;. DONNER. Quiu)iull, 

Aprit 14,IS24. 

TaovEiu The defendant, who was a foreigner, A notice to 
came to this country in August last, and under a ^llriuenTbydie 
jadge's order was held to bail in the present action; §Sr ^'^ ^® 
since which period, until the time of the trial, he wasaforagner, 
had remained in this country, his usual place of h!lM^to^iwtU " 
residence being Denmark. Notice to produce cer- upon oonuog 
tain letters, which had been written to him whto try ^^^ 



abroad in the year 1806, was served upon him on "^^^ 
Saturday the 10th of April, the trial being on trial, wai 

»»e !*"»• 10th of April, 



plaoB on the 

Scarlett, upon the notice being proved, and the uthrHeidnif- 
plaintiff's being about to give secondary evidence SSSd^lS 
of the contents of the letters, objected on the <^<» ^^ 
ground, that sufficient time had not been given to ^^ightheTet- 
the defendant to procure the original letters which J^^J^J^^ 
were addressed to him when abroad, and were to yeanlack, 
be presumed to have been left, where the party ^ the defend- 



was domiciled. 5»^ ^ *$ , 

denoe aoroao. 

Abbott Ld. C. J. I have never known this ob- 
jection raised before. I should think it too dan- 
gerous to hold, that secondary evidence is not to 
be received in cases like the present It would 
lead to great inconvenience and delay if triak were 
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1824. allowed to be postponed upon objections such as 
Drabble ^^is. I am therefore of opinion that the pl&intifF 
^' is in a condition to give secondary evidence of the 
contents of these letters. 

Case rderred. 

The Attorney General and Comyn for the plain- 
tiff. 

Scarlett and F. Pollock for the defendant 



OtJiLDiutL, BRANT V. ROBINSON. 

AjnU 15, 18S4. 

In an action of This was an action of deceit, 
idhmt to ^ I^ order to show the insolvency of a person of the 
^h^^h ^^^^ ^^ GilUnghamf at the time the defendant had 
fiirnitfied represented to the plaintiff that he was a person fit 
gjJ^j^L to be trusted, the wife of GiUingham was called. 

ofthe ddend- 

^tettt wiuaas Scarlett^ for the d6fendant, objected to her cbm- 
theML^nt potency, on the ground that if the plaintiff reco. 
reprMented vered in the present action, it would (Uscharge the 
s^flt to^ witness's busbtod from all liability, fbr the goods 
trusted. which Re had purchtoed of the plaintiff, as a debt 

coiild hot be paid twice over. 

The Attorney General for the plaintiff contend- 
ed, that this being an action to recover damages 
for a tort^ could not, in any way, be a bar to ano- 
ther action by the present plaintiff for the breach 
of this contract with him, and cited Smith v. Har^ 
ri$9 2 Starkie,.47. 
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Abbott Ld. C. J. Upon the authority of the ^ 1824. 
case in Starkie, I shall admit the evidence. 

Verdict for the plainti£^ dami^ges 375/. 







The Attorney General and Campbell for the 
plaintiff 

Scarlett^ Gum^^ and F.PoUock^ for the de- 
fendant. 






FULLER and others v. SMITH and others. PS? "t^^ 

^88xniP8iT. Money had and received. li^e piamtiffi. 

It appeared that the plaintifis, who were bankers, counted for 
had discounted for^ihe defendants^ who were bill- ^*J^J^^ 
brokers, a bill of exchange for STJIL^ and whidi. kersabiUofex- 
the 4^fendants did not indorse. It afterwards uieiatta^did 
turned out that the bill, which purported to be S?*^^*^^ 
drawn by one Luntij and to have been accepted of the drawer 
by Norman and Co.,, and indorsed by a person of ^t^^^f 
the name of Simpson^ was, as regarded the drawer whom kept 
and acceptor, altogether a foigeiy, and that Simp'^ with the plain- 
soTh the indorser, had absconded and left the foj^fndd 
country. The plaintiffi were the bankers of Norx ^^ ^ ^^ 
man and Co., and the bill purported to be accepted i^^^o re^ 
pajible at their house. *««* *^« ^ 

r ^f -r ^ ^ money, and 

that the fact 

The Attorney General, aiif r having stated that iJJJSd^er 
he was in a condition to show that the defendants Jh® In^See^ 
acted only as the brokers of Simpson, and that for whom th^ 
they paid over the money to him as soon as they w^daSfS^ 
received it from 1;^e plaintifis, contended that the ^*^2?u 
defendants were not liable, never having indorsed biUty. 
the bill, but ^acting merely as agents, they were 

vol,. I. E . • 



.? 



jc' 
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1824. discharged from all responsibility .upon paying over 
FtJLLB& ^^^ money to their customer Simpsany £>r whom 
they had been employed to discount the bill. 



9. 

Smith. 



A witness was then called, to prove that they 
were mere agents, and that they had" paid over the 
proceeds of the bill to Simpson. 

Abbott Ld. C. J. Tliis is an action to recover 
271 /•> as money had and received by the defendants 
to the plaintiffi' use. The only qufstion of ^t 
for you to consider is, whether the defendants did 
pay over the money to Simpson in the manner thaj; 
has been stated. I think, however, that the plain- 
tiffs are, at all events, entitled to your verdict» being 
of opinion, in point of law, that even if the money 
was paid over, as has been stated, the defendants 
are nevertheless liid>le to the plaintiffi. If you 
take a bill without, an indorsement^ you cannot 
sue the person from whom you receive it, but then 
you take it as a biU; .but here, in fact, the instruh 
ment on the faith of whfch the money was ad- 
vanced, turns out not to be a bill of exchange, as 
;^t was represented, being altc^ther a forgery, and 
that I conceive to be the distinction. 

His lordship directed the jury to find for .the 
plaintiffs, but to inform him, whether they were 
satisfied the money viffs paid over to Simpsofu r 

Thp jury found a verdict for the plaiotifis^ 
damages S71/., but stated tliat they were not 
satisfied that the money had been paid over to 
Simpson, (a) 

(a) In the case of Jones v. Rjfdey 5 Taunt. ^^S. it was decided 
that a person who discounts a forged Navy Bill for one who 
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Scarlett and Goulboum for the plaintifis. 

The Attorney General and * Campbell for the 
defendants. 
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1824. 




has noKnowledge of the forgery, may recover back the money, 
as had and received to his use, upon failure of the consider- 
, ation. And the principle is there laid down by Gibbs C. J. that 
' the negotiator of a bill, by d^liimig to indorse it, is not relieved 
fran that responsibility which attaches on him for putting off 
an instrument as of a certain description, which turns out not to 
be such asjfke represents it. In the subsequent case of SmUh 
V. Mercery 6 Taunt. 76.> it was held (Chambre J. dissentiente) that 
bankers who paid a forged acceptance of one of their customers, 
made payable at their house, could not recover the money 
from the bond Jide holders of the bill, to whom the payment 
was made, on the principle that it was the duty of the bankers 
to have ascertained the authenticity di the order before they 
obeyed it ; and because by taking up the bill they had deprived 
the holders of the remedy which they might have had against 
some prior parties on the bill. Vide idso Price v. Neale^ 3 Burr. 
1S54. lBla.990. | 

In the principal case it would seem, that the fact of the de- 
fendants* having paid over the money to Simpson^ would, if 
proved, iiave made no diflte^nce, inasmuch as the payment 
to them must have been made on the credit of their possei^sion, 
and negotiation of the bill. And the case is distinguished from 
that of Smith v. Mercer^ by the circumstance of the plainti£&' 
having paid the money on their 6wn account, and not in obe- 
-dience to the forged acceptance of their customer. 



* 
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GuiLPHALL, SUTTON, Bart v. The GOVERNOR and COM* 
Apni2i,if^24. p^NY of the BANK of ENGLAND: 

The Gomnor This Was an action on the case against the de- 
dPtheAiSrof fendants for neglecting and refusing to pass a 
j^^^teSS" ^^^^ ^^ attorney executed by the plaintiff for 
and(^jedto the transfer of stock standing in his name for 
of^rD^H* ^^ unreasonable length of time, whereby the plain- 
the^n^r of tiff was injured and damaged in consequeJice of an 
umreasamMe intermediate fall of the funds. 
JTSi^cJk''' In Oct. 1823, the plaintifl^' who was possessed 
<*«nag« for of 62,702/. 9^. Sd. 3 per cent, consols, was desirous 
tained in ^^ of Selling the Same, for the purpose of purchasing 
iDtopmSiatc"* an estate in Norfolk. A blank power of attorney 
fall of the was obtained from the Bank, i and filled up and 

executed in the usual way, empowering a Mr., 
MacdougaU^ the solicitor of the plaintifl^ tb make the 
sale. On thfe 20th of October the broker empfoyed 
by Mr. MacdougaU lodgeclithis power of attorney 
in the proper office at the Bank. 

It appeared to b^ the usual custom to leave the 
warrant one day, for ttie examination of the in- 
spector, and on the following day, if no objection 
is taken to it, it is passed into the transfer office. 
On the day^the broker left the warrant of attor- 
ney at the Bank, he sold stock to the ahiount of 
23,952/i Ss. !(/. to be delivered on the following 
day, the price being 83*/*. 

On the morning of the 21st, a little before twelve 
o'clock, he inquired at the transfer office whether 
the warrant had passed ; and upon finding it had 
not, he went to the ii^ector's office., where it had 
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BeeiL originally deposited, and enquired the cause ; 1824. 
and was informed by the inspector that he had no ^"^^^ 
doubt it was correct, and would pass. ^. 

It was proved to be the usual custom of the MOEaodCoM- 
Bank, upon sums under 20,000/. to have the war- ^^^l^^^^ 
rants^ of attorney examined by the inspector only, x^a. 
and if he does not object, it passes to the transfe;)^ 
office ; but that where the sum amounts to or ex- 
ceeds . 20,000/. it is the custom for warrants to be 
first examined by the inspector, and, if he has no 
objection, they tlien pass to thie accountant-general, 
for further examination ; but if the inspector ob- 
jects, he stops them in the first instance. In the 
present case, the inspector had taken no objection, 
to the warrant, but had passed it to the accountant- 
general. 

Several applicatipns were made by the broker 
and Mr. Macd&ugall in the course of tiiat morning, 
(viz. the ftlst,) both to the inspector and the ac- 
countant-general, to know whether the warrant had 
passed, bul^Qiey were informed it had not ; and 
upon one of diese applications Vlr. MfcdougaU 
desired to know the cause of the delay, but they 
refused to give him any information opon the 
sulgect. 

Upon the last application made by Mr. Macdon- 
gaUf he stated to the accountant-general the great ' 
inconvenience to which he ^as put, having en- 
gaged to attend in St(jffblk on the following day, to 
pay soqpie of the n^oney to arise on the proposed 
sttie of the stock, for an estate purchased by the 
plaintiff; and informed the accountint-gei^ral th^t 
he should hold the Bank responsible ; and he again 
desibred to know the reason of the delay, and thf 
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1824. nature of the objection ; upon this remonstrance 
SuTTow ^® w^^ informed, that the warrant of attorney wad 
r hefore the Governor of the Bank, and that the de- 

Noa aod Com- lay was owiug to somc apparent difierence between 
BaT/o? En^- *^® signature of this and a former warrant of attor- 
ney executed by plaintiff. Upon Mr. MacdougaU 
knowing the nature of the objection, he offered to 
produce the bankers of tlie plainti)^ Curtis and Co., 
and Praed and Co.J who would produce checks 
drawn by him, and authenticate the genuineness of 
the hand writing, afid that he could also produce 
letters in his own possession from the plaintiff. He 
also offered to give the Bank any indemnity they 
might require, but these offers were rejected. 

The plaintiff's broker, as he was not able to 
make the transfer, rebought the ^tock oathe 21st, 
at the same price he had sold it on the preceding 
day. 

It was proved that Mr. MacdougaU had acted* 
iXpon a former power from the p^^ntifl^ under 
which stock to the amount of 200,0^/. had been 
transferied, and that one of the attesting witnesses 
to the execution of that power was also an attest- 
ing witiiess to, this second power of attorney. 
Mr. MacdougaU had practised as an attorney in 
London for nearly forty years, and was well known 
to the solicitors of the Bank, whom he had seen in 
the course of the «ioming of the 21st upon this 
business, and with whom, it appeared, the Bank 
had previously consulted, as to the course which 
they should adopt with respect to this power of 
attorney. 

The Bank having obtained the address of the 
plaintiff from Mr. MacdougaU, wrote by the post 
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of that evening, lo enquire whether the signature 1824. 
was authentic, and upon receiving a satis&ctory svttoh 
answer from the plaintiff; on Friday the 24ttii, •• 

they passed th^ warrant to the transfer c^ce. i^ob and Com- 

The plaintiff's broker had called every day from ^^^f^^ 
the fiO^ tx> the 35th» between one and two o'clock u^nd. 
in the day, to know whether the warrant had passed^ 
and on the Q5th was informed that it had. Mac* 
dougaU^ who had been obliged to attend his en- 
gagonent in Stiffhlk, did not return to town until 
Saturdii^^ and did not learn until Monday the 27th 
that the warrant had passed. The stock .was sold 
on Wednesday ihe 29th, the first public day. The 
highest price both on Monday alid Wednesday was 
8SV«* This action was brought to recover the los8 
which the plaintiff had sustained by the difference 
in the price of stock, together with the amount of 
c<Knmission upon the first sale, amounting, on the 
whole, to the sunfof 289/. 10^. Jd. 

A^OTT Ld. €• J. This is an action against the 
Governor and Confpany of die Bank of EngUmdj 
for neglecting and refusing to pass a power of 
attorney for the transfer of stock. The Governor 
and Company, although one of the greatest mer- 
cantile communities in the wdrld, are in no different 
^tuation frcrni private individuals or private bankers, 
but are equally responsible for their acts. 

It is not a question, in the present case,^ 
whether the Bank of England^ where any reason- 
able doubt arises as to the > authenticity of a 
warrant of attorneyv may not take all reasonable 
means of clearing up that doubt, before l^ey per- 
mit such a warrant to pass. But the poiaits to be 

E 4 . 
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18£4. considered, as it appears to me, are, first, whether 
you think there was any reasonable cause of 
doubt; and, secondly, supposing there was a 
»M^aS?CoM- reasonable cause of doubt, did they take proper 
PANY of die and reasonable means to have that doubt cleared 

LAND. up. If there was cause of doubt, and tl^ey did 
take reasonable means to investigate it,- then ihey 
. are clearly entitled to your verdict. But you will 
ask yourselves, whether it was not reasonsJble that 
they should have stated to Mr. MacdougaU the 
nature of their objection, and have availed them- 
selves of the means which - he offered of clearing 
away, their doubts. Can you consider it a fit and 
reasonable thing that they should refuse the expla- 
nation which he offered ? especially when you bear 
* in mind that he vtbs well known to the solicitorsof 
the Bank, and had passed a former warrant fixrthis 
very plaintiff for the sum of 200,000/. The defend- 
ants, on the Fridajf^ when the warrant was passed, 
ought to have informed Mr. MacdougaU ; they 
might either have written or sent, but thi^ they 
neglect to do, and leave the party to wait his own 
time, and throw all the risk and responsibility upon 
him, although *the delay was wholly for their own 
security. If you think there were no reasonabk 
grounds for doubt, t>r if you think they did no| 
^e reasonable means for clearing up those doubts, 
you will find for the plaintiff. 
, Verdict for the plaintiff damages 299^ lOs. 7d. 

m 
• ** A 

. ScdnleittiBXid J. JU Adolphtts for the plaintiff. 

The Aitomey^ieneral^ Gumejf^ and Bosanquet 
Serjt for the defendants. 
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MCGREGOR V. LOWE. Guildhall, 

Apnl22, 1884. 

A s 5p *" » 

Jl88UMP8iTf money had and received. . T^ defendant 

The plaintifl^ who had a scheme for establishing a plowed as^ 
colcmy on the coast ofHandur'as, m a distil called piMntars 
Pojmf, 'was desirous of raising a loan^'and had mg a loan for 
employed the defendant as his agent for that pur- ^^i^^^^e 
pose. The defendant had, accordingly, negociated «»* ofBm- 
for this loan, and instalments had been paid to the sach had re- 
defendant'by various subscribers, to the amount of ^J^^jJ^ 
80,000^ ; part of this sum the defendant had paid errand had 
over to the plaintiff. The subscribers bein^ un- ^^!u^on^ 
willing to proceed wiA the speculation; foifeited ]!^^^^g 
their deposits ; and to recover fhe residue of the loan was for 
money remaining in the hapids of the defendant, thepLnr 
this action was brought. 'The defendant upon ^/t^*^4 
receiving the deposits from the different subscrib* cumbent on 
ers, had issued scrip certificates, upc^ the &ce of ^^^^**^ 
which certificates it was stated that the loan was ezutence of 

▼ I* \ • Mich a ttat& 

for the use of the Poyats state. on the ground 

.These certificates were produced by the plain* ^toamwe 
tm as part of the evidence of his case;-* bubble to de- 

•. ceive the pub- 

^ lie could not 

Abbott Ld. C. J. Is dil plaintiff in a condition SSS^L 
to proye the existence of such a state as PojfoiSf each other, 
at the time these certificates issued ? I am . of 
opinion that, unless such a state is proved to have 
then existed, the parties to a mere bubble jto de- 
ceive the public cannot be allowed to maintain an 
action against each other. I think such a trans- 
action not fit to be inquired into in'a court of jus- 
tice. These certificates import an existing state 
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I824r. ' at tlie time they were issued^ aqd it lies upon the. 
M'CksQoii plaintiff to establish thut fact 

^* An attempt was then made to establish the 

existence of a state called Poyais^ at the time of 
the issuing of the^certfficatesf; but the plaintiff 
facing to establish this, the Chief Justice directed 
the plaintifi'to be ngtisuited. 

• 
Denman C. S., F. Pollock, and R. V. Richards for 

the plaintiff. 

The AUornetf General^ Campbell, and BrMgham 
for the defendant 



GoiLDHALL, CURTEIS and another v. WILLES. 

ApersA car- AcTzoN a^inst the sheriff for a false return to a 

rying on biui- . /• ^ ^ 

negSBtWar- VfTlt Ot Jl. Ju. 

Son^^tT^ Th^ deferifce set ;up was afi act of bankruptcy, 
London to prcvious to the issuing of the execution* 
chases for his i In oi|^er to establish this, the plaintiff gave in evi- 
MSaehTLon- dence the fqUowing facts : That the bankrupt, prior 
don was fre- to his bankmptty, carried*n the business of a linen 
eoimtM-^ * draper at JVanpick ; that he was in the habit o^ 
** >h* h\ ^^^^S London to make purchases for his trade ; 
dealt, and that, when in London^ he was frequently at the 
pSoM w0te ■ counting house of a person of the name of Corbett, 
m the habit tf ^th whom he dealt for linen and other things to 
h]ffl:H^Uhat a comiderable amount While in town, persons 
d^hSn^toa ^^^^ Occasionally in the habit of calling upon him 
creAtor.whom at Corbcffs counting houses A person of the 

he expected to , 

call, and con- 

ceaUng himself in C.'s house when the creditor caUSed, was m act of bankruptcy. 
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name of Johmon, the petitioning creditor under 
the commission, resided near Coffbeti^s house. 

It was proved tiiat, on a day prior to the issuing 
' of Ibe execution, thip bankrupt, being at Corbett's 
counting house, deairedhim not to let Johnson 
know he was in town» as <^ he would plague him 
for mcmey. Corbett informed the bankrupt^'* that 
he expected hun ta call that morning, and that Ife 
bad better keep out of the way.'* Soon after this 
conversation the bankrupt, being .informed that 
Johnson was entenng the shop, in order to avdM 
seeing him, secreted himsel£in the cellar, where ke 
remained until he was infofpied ihsX^ohnsmi had 
left the shop. ^ * *. 

The AtiontPy General contended that the de- 
fendant had'failed in proving aniract of bankrupt, 
cy ; that the only grt>und on^which this could be 
put as an act <^ bankruptcy was, << an absenting 
himself.^' Kone of the cases have extended ftir- 
ther than a person absenting himself from his 
dwdling house ; or from his ordinary place of busi- 
ness ) or fi*om a place where he had ma^e an ap- 
■ pointment with a particular credit^ ; or in order 
^- ''to avoid legal process. Here it was not his usual 
^ place of business, and he had^no Appointment with 
the particular creditor ^ho called. ^ 

Abbott Ld. C. J. I am of opinion that the de- 
fendyit has established a clear act pf bankruptcy. 
^ Nonsuit (ir) 
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• CuBTEia 

WiLLES. 



-r^ 



■^^.^■^•^^ 



(a) Vide ^ayl^ v. Schofield, I M. & S. Ste. 
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^ isa* .^ The Attorney General and F. Pollock 

"c^ plaintifl^ « 

W11U8. Scarlett and J* Evans for the defendant 



r\ 



In the following term t^e Ajtfort^ey General 
movQl to set asidie the nonsuit, j^ut the Cowi 
were of opinion, that it was v an absenting him- 
self' within the meaning of the statutes, and re«* 
fused the rule. 



S^'t^l CAMBRIDGE v. ANDERSON. 

Where avoid AcTiON on a Doltpy of insurance upoiAa ship called 

hat heen . rm r^ ••«& 

drmn on " The Commerce,"^ • 

£i^^ tt'to ^^^^ vessel, of which the plainfi^ was the owner, 
bem&to sailed on the 8th of Jubf^ 182S, from Qbehec on her 
^^ ^^ voyage to Bristol : h^ng proceeded.a considerable 
out mcuirinp distance from Qjuebec^ down the river St. iMwreme^ 

an expence m -<«. » ^ 

repain eau# she Stranded on a shoal, and, jn consequence of a 
^ddUiit'^e heavy sea, was rendered totally unfit to proceed on«^ 
mnired may j^er voyage. The captain, who was ignorant thal^ 
total loss, al- his owners had iasuiyd, consulted with an agent o^ 
£^JbSr i%^s as |o the course h^should adopt, who ad- 
donment had vised a survcy td be made.V The surveyors, after 
the imd» having examined the ship, gave it as th^ opinion 
^^'^'^^ that she could not be rq)aired under a sum which 

would exceed ihe prime cost of the vessel. \Jpon 
receiving this estimate, the captain having floated 
the vessel back to Quebec sold her, with her regis- 
ter } no notice of abandonment had been given to 
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the underwriters. This dction was brought to re- 1824. 
cover for a total loss, with benefit of salvage to 4^e qJ^^^^^js 
underwriter. ^ ' \ ^' 

N Anobison. . 

ft 

The 'Attpmeff General contended that' the plam- 

tiff could only recover for an average loss ; that 

the ship having remained in specie as a sbip. after 

the accident had happened* was capalSle ^f being 

repaired so as ultimately to have proceeded on her 

vqyage» and if so it was the captain's duty to have 

,her completely wpaired. It cannot be considered 

as a tptal loss, unless she is incapable of repair. '* 

Abbott Ld. C. J. This is a question of consi- 
derable i^^rtance to ship owners. If the jury 
' are of opinion that this vogpel could not be repaired 
at all, or that she could not be repaired Without in- 
ctihing an expense equal to qr greater than her va- 
lue» then I shalr hold, that although she may exist s* 
in the form of a vessel, and be^'aft^rwards sold with 
her register, that the plaintiff, will be entitled to re- 
cover as for a total loss with benefit of salvage to the 
underwriters ; but if the vessel might have been re- 
paired at something less th^ her total value, then I 
think the plalbtiff can only recover for an average 
lossw ' 

Verdict for the plaintiff, (a) 



ij ' 

(a) See Hodg$on ▼. Blackesioph Marshall on Insuraiice, p. 61 1. 
MarHnr. CrokaU^ 14 £ait, 465. Ah»oad v. HtneieU, Fhurk's 
Iiuurance, 280. Reid v. Darby, 10 East, . 14S. Bdl y. Nixon, 
Holt's N. P. C. 42S. Idle v. Rental Exchange Assurance, 8 Taunt. 
755. S. C. S., j3. Moore, Rep. 11& Bead v. B9nham, S Bro. A 
B. 147. RoberUw y. Chrkc, I BiDg«445. 



% 



* ' 



A. 



CASES At NISI PRIU8, 

m 

Scarlett^ Marty att^ mid Piatt for the {^ntiiF. 
GiucwoaE . The Attorney General and F. PoJ^ock for the 




V, 
ANfllUMOK^ 



defendant 



t ■ 



In the following term the Attorney General 
moved §>r^ new trial ^n two grounds t-j- First, 
That the plaintiff was only entitled to recover for 
an average and not a total loss, as the vessel might 
have been repaired so as ultimately to have p«>- 
ceecfed on her voyage. Secondly, That the plaintiff^ 
had neglected to give^ a notice of abandonment to 
the underwriters. 

T%e Court refused the rule. 



** 



"W 



I 



%COND ADJOURNED SITTINOS AT WESTMINSTER. 
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Wbstmikstib, doe ex d, SMITH v. CARTWRIGHT. ' 

ilfay3, 1824. *«• ^ 

Entries in the I^ Order to pTove that a house, part of the pre* 
land-tox 0)1. mi&^ foT whicti this ejectment was brought, was, 
stating A. B. . about the yesf 1770, in the occupation of one. 
^liSi^''' rottwgr, the land-tax collector's book, produced 
hou«^ ^^ by the derk to the commissioners,^ wa^ put in ; 
wmn^, are and it was proposed by Marry att^ for the plainti£^ 
SSS^shJi *^ ^^^ ^ entry,* purporting to %e made by the 
that A. B. was cdicctor for that year, stating Young to be rated 
'^on^^e in the sum of It 10*. for the house in question, 
premises at the ^pd the payment by him of that sum. Other en- 

time mention- . '^ "^ ^ , /« 

ed. tries to the same effect were also offered. 

Upon this evidence beiog objected to^ Marryatt 

15 
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referred to a case of right of way over some part of 1824, 

Swithfield^ in whicl^he Governors of Ckrisf^ Hos- *|OoK«cd^ 

pital were parties, when similar evidence had, after Smith 

argmnent, been received by his . Lordship. Cartwrioht. 

Abbott Ld. C J., who ^ first doubted, upon the 
case referred to being brought to his recollection^ 
said, that he . thought the ^ntry of the payment 
being made against the interest of the collector 
rendered the evidence admissible, to show the oc- 
cupation, as the rating was clearly proved by the 
entry to that effect. 4|l 

VCTdict for the plajgtiff. 

Marryatt and Chitty for the plaintiff. 
, Cwrwood for th(^ defendaat. 
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ADJOURNED SITTINGS AT WESTMINSTER. 



IS^flS* HAWKINS t>. HOWARD and another. 

.F5»» 17, 18S4, ^ 

In an action ji.88uuMiT for negligently and cardesaly lending 

|!^^d ' ^6 plaintiff's ^noney on insufficient security. 

that the loiici. The defendants, at the time of the contract, 

tor to tiio a*" ' , 

ligneef^ who were annuity brokers, and had subsequently been 
^^^^Hie mdde bankrupts. THe solicitor to the assignees, 
p^j^^* * who had been served by the plaintiff with a sub' 
uewhWBB pcma duces tecum to produce the books of the 
S^JtebSSi bankrupts, appeared with them accordmgly, but 
of the bank- objected to their being inspected, as likely to pre- 
iSSf^^l^ judice the estate of tine assignees. 

relating to the ■« 

matters in iini^ might be vMd. 



I. 
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WUde, who was not in Ae cause, but attended 1824^- 
on the part of the assignees for this particular pur- 
pose, supported the objection ; and argued, that 
the case opened rendered the assignees liable to a 
demand, inasmuch as it asserted that tiie bank* 
rupts had received money which they had misap- 
plied ; and if so, the count for money had and 
received would be supported, and the debt would 
be proyable under the commission. That the 
assignees were entitled to the possession of. the 
books, and ought to be protected. 

It was answered, that the utmost prejudice to 
the assignees would be to render them liable to a 
civil demand ; and the only exception to an obli- 
gation to produce was that of an attorney possess- 
ing the title deeds -of his client, from which this 
case was totally different. 

Ubrd GiFFORD^ The assignees cannot be af- 
fected by this verdict, which ever way it may be. 
They are mere trustees for the creditors, and there 
is but a possibility of their being prejudiced. The 
plaintiff has a right to the production of the books, 
but the evidence must be confined to entries relat- 
ing to the matters in issue. 

Entries in the books were accordingly read, but 
the plaintiff was ultimately nonsuited. 

Bosanquet and Cross Seijs., Flannaghan and 
J. Evans for the plaintiff. 

Vaughan and Pell Seijs. and Chitly for the de- 
fendants. 

VOL. I. .. F 



66 Ci^SBS ^T NISI PRIUS, &P. 

1824. In Pean<m t. Fletcher, 5 Esp. 91., Conen v. DuMst HolVs 

V II.- V ■■ / N.P.C, 239^ Cohen v. Templar y 2 Star. 260., it waa ruled that 

Hawkins ^^iq golicitor to the assignees of a bankrupt, who has been served 

How ABD. with a subpoena duces tecuniy is bound to produce the proceedmgs 

under the commission. But see Bateson v. Hartsinkj 4 Eqy. 

AQ^ Laing v. Barclay^ 3 Star. 42. contra. ^ 



ADJOURNED SITTING IN LONDON. 



Guildhall,' RICHARDSON V. MELLISH. 

Ftb, fi5, 1884. 

A copy of an Thi8 tvas an action of assumpsit a^inst the de- 

officiai paper /»-•/» n • t t t 

contaimnff the iendant for not personning a contract he had en- 
^"^^P^ tared into with the plaintiflF, to appoint him to the 
board a vessel, commau^ of a ship Called tlie Minerva^ of which 
suanceoFuQi the defendant was the owner, and which. had been 
act of pariia- chattered by the East India Company for a cer- 

ment, by an * r ^ ■ 

officer of the tain number of voyages to China* 
SudWc'cvi- * The defendant^ in order to show the damage he 
^h°^ ^°. ^^'^ had sustained by not having been appointed to the 
and descrip- Mincrva^ proposed tp show the number of passen- 

IhS wl^n"' «^ t*^*t 1^ saUedoji board that vessel on pue.of 
board the the voyagcs, when, if the agreement- had been iUl- 

Med, he would have been entitled to the com- 
mand. 

For this purpose a clerk in the India House was 
called, who produced from the department to which 
he belonged a book containing, according to the 
statement of the witness^ a copy of an official ie- 
, turn of all the passengers who sailed on board the 
Minerva on the voyage in question, specifying, af>* 
cording to the provision of the 53 G. 3. c. 155. 
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jS. I5(a)f ** their name, capacities, and descrip- 
tions/* This copy of the official return had been 
transmitted by the officers of the custom to the 
secretary of the Court of Directors, pursuant to 
the provision of section 16(4) of the 53G.S. 
c. 155. 

Pell Serj. contended that this book could not be 
received in evidence to affect the plaintiff in this 
cause. As between the captain of the ship and 



1824. 



RlCHAUDBOK 

V, 

MiRTlTlH f 



(a) ** Provided also, and be it further enacted, That no ship 
or vessel, engaged in private trade under the authority of this 
ttct, shall be permitted to clear out from acy port of the said 
United Kingdom, or any place or places under the government 
of His Majesty, or of die said company, situate more to the 
iiorthward dian eleven degrees of south latitude, and between 
(the sixty-fourth and one hundred and fiftieth degrees of east 
longitude from London f until the master or other person, having 
the command of such ship or vessel, shall have made out, and 
exhibited to the principal officer of the customs or other per- 
son thereto authorised by such government as a^oresaid^ a|^ 
such port of clearance, i]4pon oath, (which oath such officer or 
other person is hereby authorised to administer), a true and 
perfect list in such form as shall,. frohi time to time, be settled 
by the said court of directors, with the approbation of the said 
board of commissioners, specifying and setting forth the name, 
capacities, and descriptions of all persons embarked or in- 
tended to be embarked on board such ship or vessel, and all 
arms on board or intended to be put on board the same." 

(&) " Provided also, and be it further enacted, That in every 
case where any such list shall be received in any part of the 
said United Kingdom firom any master or other person, having 
the command of any such ship or vessel, the officer or other 
person receiving the same shall, and he is hereby requir'ed, with 
all reasonable despatch, to transmit a copy of such list to the 
secreta^ of the court of directors of the said United (jom-' 
pany." . 
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^ ^^^' ^ the company, the book would clearly be evi- 
RicH4U)80N dence ; but it could not be received against a third 
MSU.I8H P*^» ^^^ knew nothing of its contents, and had 
no opportunity of checking it 

Lord GiFFORD. This section (16) of the act 
is firamed with the express purpose of enabling 
the company to have a correct list of the passen- 
gers who may sail from this country. The book 
produced, is a document framed under that act of 
parliament ; I think, therefore, that it is admissi- 
ble. I do not call upon the other side to argue 
the question, being clearly of opinion that the evi- 
dence should be received. 

Verdict for the plainti£^ 7^00/. damages, (a) 

Vaughan and Bosanquet Serjs. and Campbell for 
the plaintiff. 

Pell and Lowes Seijs. and Wilde for the de- 
fendant 



(a) Vide Johnson v. Ward^ 6 Esp. N.P.C., 47. Phillips on 
Evidence, S95. 6th edition. 

A rule nisi for a new trial in this case has been granted on 
other grounds, and is now pending. 



GuiLDiuLL, GIBSON V. MINET and others. 

Jlfcrelj,1884. 

A cms B. an MoNET had and received. 

Snf ^°^ '^^^ plaintiff kept an account with the defend- 

directing them 

^ to hoQ over from his prmte account 400l. to the disp(»al of B.'* The bankers accqit 
the order. Held that such order was ^revocable, and might be countermanded before 
pajment made to B.^ or appropriatioa to his creifit. 
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ft 

ants, who were bankers in London^ and on the 1824. 
8th of July 9 ^18SS, there being at that time a 
balance of 5421. in his favour, delivered to J. Mitt' 
tem^ a partner in the house of /• Mintem and Co., 
a letter directed to the defendants, of which the 
following is a copy : 

" Gentlemen, 

" I request you to hold over 4001. from my 
private account, to the disposal of J. Mintem 
and Co. 

« Wm. Gibson:' 

Upon this letter being delivered to the defend- 
ants, about the 13th of Juiiff by J. Miniem, one 
of the defendants wrote in pencil, on the debit 
side of the plaintiff's account, 

** N. B. By Mr. Gibson's letter of the 8th of 
Jufy, 1822, 4001. is to be held at the disposal of 
Messrs. J. Mintem and Co." 

On the 14th of September^ 1822, the defendants 
sent the plaintiff his acpount, giving him credit for 
5421. i at the same time acknowledging the receipt 
of the order in favour of Mintem and Co., but' 
without debiting the plaintiff for the amount. The 
plaintiff having ascertained that the money was 
not paid out, wrote to the defendants counter*, 
manding the order, and stated that it had been 
given for a particular purpose, which had been 
satisfied. The defendants thereupon wrote to 
Mintem and Co., requesting their direction, who 
ordered them to place the 4001. to their credit, at 

• F 3 
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1W4. ^ the same time saying that " they should before 
that time have directed, the abovp sum to be 
placed to their credit^ but that they were willing 
the plaintiff should reap the beneiit of the interest" 
. The defendants then made the following entry in 
their books* 

/ 

•* fFm* Gibson D'' to /. Mintem and Co. 
" For transferred, per order, in an old letter of 
the former, dated 8th of July last, now first de- 
sired to be acted upon by the latter. £4XM.^* 

and in their ledger debited the plaintiff to that 
amount The defendants then info/med the plain* 
tiff that they had transferred the money to Mintem 
and Go. These facts were proved by admissions. 
On the part of the defendants one witness stated, 
that upon J.Mintem^s delivering tfie order to 
Stride^ one of the defendants, he was asked whe- 
ther he would have the money then, to which he 
answered, " No ; that he wished it to be held at 
'their disposal," and Stride assented. 

Lord GiFFORD Idfl it to the jury to say, whether 
. it was meant by the parties that the order should 
be conditional or absolute. If it was an absolute 
order, and accepted as such by the defendants^ the 
plaintiff had fio right to revoke it If, on the 
other hand, it was executory, and they thought 
that it had not been acted on, the plaintiff had 
a right to revoke, and his countermand was in 
time. 

Verdict for the plaintiff 
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Vaughan Serj. and Campbell for the plaintiff 
Pell Serj. and F. Pollock for the defendant 



In the following term Pell Serjeant moved for a 
rule to show cause why the verdict should not be 
set aside and a new trial granted, and cited Lord 
EUenborough^s judgment in Williams v. Everett^ 
X4 East, 597. 

The Court refused the rule, and, on giving 
judgment, 

Best Ld. G. J. said, I perfectly accede to the 
case cited, but I see no pretence for disturbing 
this verdiat If the money had been actually 
transferred to the account and credit of Mintem 
aid Co., the order would not have been revocable. 
But here there is no appropriation whatever. It ' 
was left at the disposal of Mintem and Co., and it 
has not been so disposed of. They have not dealt 
with the money until after the revocation. If any 
part of the moneys had been advanced, up to that 
advance the plaintiff would have been answerable, 
but no further. The account given by the witness 
is inconsistent with the letters. 



Ad order on a wharfinger << to weigh and deliver goods" has 
been held to be revocable. Vide tupra^ p. 11. n., and cases 
thefe cited. In the case of Lyte v. Penf^t Dyer, 49. a., it was 
held, that if a man bail money to another, to the use of a thirds 
and to be delivered on the day of marriage^ he may countermand 
it at any time before delivery over. And a case is there cited, 

F 4 
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l®$4w in which it was ruled, thafif A^ bdng in debt to JB.,^giTes C 
money to pay it, he might countermand the pa3rment any time 
before actual payment. See also Taylor v. Lendeyy 9 East. 49* 




S^l^^A. ARBOUIN and another, Assignees of PEYTON 

a Bankrupt t;. WILLIAMS and others. 

A trader hav- Trover for divers quantities of rum, brandy, and 

posit* blank The defendants were bankers at Chester^ and 
tlth a'credl^ Were in the habit of acccommodating Peytofij with 
tor to cover - advances during his trading as a general merchant 
made,^d be- in LoTidon. The mode in which they were secured 
CTr^The*^^" was this : Peyton^ when in want of a loan, depo- 
creditor, uDon sited with Esdaile and Co., the defendants' agents 
hisoWeDcy, ^ in Londofi^ a sealed packet marked with a parti- 
bf * ks ^th cular letter, containing delivery orders on the dock 
his own name, companies and wharfingers, in whose custody he at 
^wsioa^SthT the time had goods lying. These orders were 
§^^rf" *^® signed by Peyton^ directing the persons to whom 
trader com- they werc addressed, to transfer or deliver to [blank'] 
biS^raptey.^^ or bearer the goods specified in them ; but varied 
In a trover by in form according to the nature of the goods to be 
ng^^^e delivered, and the companies or wharfingers to 
hdd^that the whom they were directed. The deposit of these 
goods so taken packets was, from time to time, made through the 
Swnot'idth- intervention of White^ a broker, Peyton* s connec* 

in the 81 J. 1. 

c. 19. 8. 11. Held also, that goods Ijing in the bankrupt's name on any part of thedaf 

of the bankruptcy were mthin the statute. 

Held also, that goods of the bankrupt l^ng in wharf in the names of his aeents^ and 
for which he had given delivery orders m bis own name, were not within tne statute^ 
fbere being no reputed own^nhio. 
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tion with the transactions being all along concealed IBS^ 
from the knowledge of Esdaile and Co. Having f^^^ 
made the deposit, Peyton acquainted the defend* «• 
antSy and sent them his promissory note for the 
amount required, and received a letter of credit in 
favour of WhitCy on Esdaile and Co., and through 
his agency procured the money. These yu:kets 
were never examined or opened by Esdaile and Co., 
but were held by them as securities to cover the 
advances made for the defendants to White. Upon 
FeytwCs requiring any of the orders deposited, 
with a view to get the goods from the wharfs for 
the purposes of his trade, other sealed and marked 
packets, containing fresh orders, were substituted, 
Esdaile and Co. having authority from the defend- 
ants to make the exchange. 

Upon the 28th of June, 18S2, Peyton's a£birs hav« 
ing become desperate, he resolved to stop payment ; 
this resolution was communicated to his creditors, 
and his insolvency was generally known from that 
day, and on the 4th of July following he committed 
an act of bankruptcy. On, or Eoon after the 28th of 
June, Peyton informed Esdaile and Co. of the con* 
tents of the packets in their hands, and of the 
purpose for which they were deposited. Esdaile 
and Co. without communicating with the defend- 
ants, for which there was not sufficient time, broke 
open the packets and filled up the blanks in iJ^e 
orders wiUi the defendants' names, and had them 
delivered at the different docks and wharfs, and 
took possession of the goods. 

The greater part of the goods stood at the docks 
and wharfs in the name of Peyton^ but some of tliem 
were in the names of his agents. It was doubtful on 
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1S3>*» ihe evidence whetiber some part of those in Peiyton^^ 

Ajwpotii ^^^^^ had not heea delivered or transferred to the 

^ defendants, on or after the 4tb, Those standing in 

the names of his agents were delivered afterwards^ 

the wharfmgers refusing to deliver them to any 

orders but those of the persons in whose names 

« they stood, and wlio gave delivery orders in ^vour 

of die defendants, at Futon's request, after the 

4th oiJiily. No dishonesty or fraud was imputed 

to Pet/tan in the whole of these transactions, unless 

the giving notice to Esdaile and Co. upon his in^ 

sdlvency were so considered in law, as tending to 

defeat the policy of the bankruptey statutes. 

The action was brought to recover the value of the 
goods so taken possession of by Esdaile and Co. for 
the defendants, the value being nearly SO,O00L to 
which amount Peyton was in defendants* debt, and 
the question was, whether all or any part of these 
goods were in the '' possession, order, disposition, 
and reputed ownership of the bankrupt'' within the 
meaning of the statute 21 J. \. c. 19* s. 11* 

Lord GiFFORD in summing up, told the jury, that 
as to those goods standing in Peyton^ s name, which 
were actually transferred to tlie defendants' names 
in the dock and wharf books on the Srd, he was of 
opinion ; if there was no fraud, for which there 
SQemed to be no pretence, that the bankrupt could 
not be said to have the order and disposition within 
ihe statute, and that as to them, the verdict must 
be for the defendants. 2ndly. As to those trans* 
ferred on the 4th, if there were any, he was clearly 
.of opinion ; that if there were any at all standing 
in the bankrupt's name on that day they would ftU 

8 
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(Within the statute, though it was not shown whether ^^ 
they were transferred before or after the act of 
bankraptcy. Srdly. As to those that stood in the 
names of agents for the bankrupt* and had Ae?er 
been in his» he left it to the jury to say whether 
they could be said to be in the reputed ownership 
qf the bankrupt ; it was quite cleaif that .th^y were 
in his order and disposition* because he had actually 
transferred them afterwards, but whether he had 
any reputation from them, his name not beii% 
mentioned in the books, was for them to say* 

Verdict for the defendants. 

Vaughan and Toddy Serjs., and Claridge for the 
plaintiff. 

JBosanquet Serj., Tancred, Campbell^ and JP. Pol- 
lock, for the defendants. 



ROBERTSON t;. MONEY. Guildiuli, 

Marck4^lB24» 

This was an action on a Policy of Insurance on in «« action 
the freight of the ship Neptune^ ** at and from insurwceon a 
the termination of her outward voyage, at New fiS^^ie port' 
Soiith JVaks, and Van Dleman^s Land, to her port or ports of 
or ports of discharge and loading in India and the and i^S^ng 
East India Islands, during her stay and loading |jj^^^ 
there, and from thence to her port or ports of dis- /jfanA/' en- 
charge in Europe:' S^ ^^^^" 
The loss claimed was upon the freight of a ^«* ^^ ^^ 

*- ^ rthui It consi- 

derodin mer- 
ctntile contracts as an Eatt India Itland^ althoucjb treated by geograpbcn as an Afrtan 
Island. 



78 CASSS AT NISI PRiUS, 

^ ^^ , JPeR, Serjeant, objected to his swearing othenfise 
Edmonds than on the New Testament, the truth of which 
Rowjt ^® professed to believe. 

Bosanquet Serj, said, that as the witness had 
scruples in swearing in that form, he ought to be 
allowed to use that mode which he considered 
binding on his conscience. 

He was accordingly sworn on the Old Tes- 
tament. 

Adam and Carter for the plainlifi'. 
Pell Seij. and Wilde for the defendant 



BRISTOL GAOL DELIVERY. 



Coram Lobd GirroKD, Recorder. 



Apriiao. 1894. REX V. GEORGE HALTON. 

A priMoer The prisoner was indicted on 43 G. 3. c. 58. for 
amMied maliciousljr cutting the prosecutor with a knife. 
^Il^f^^ When caUed upon to plead on his arraignment, 
when the m. he Said that he was quite deaf, but that he could 
j^i^ ^ read print or large writing. An officer was then 
g«^^jw««*- directed to read over the indictment close to him 
hear; ^ with a loud voice, but the prisoner did not appear 
iSy tob?*^ ^ ^^^} *^d ^^ his not answering, a jury was 
S^SSb^ ^ sworn to try whether he stood mute by the act of 
h^ Stood ^te ^oA^ or out of malicc. (ji) 

by the act of . 

God. or out of " • 

malice. (a) Vide the fomi of the oath, C. C Gomp^ p. 642., 9th edit. 
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The gaoler was then examined, who said, that ^ ^^^ , 
the prisoner had always appeared quite deaf during Rzx. 
the several months that he had been in his custody, q^^^^ Hal- 
and that his fellow-prisoners conversed with him ton. 
by signs* 

Lord GiFFORD Recorder, in charging the jury, 
said, that he had adopted this mode of proceeding 
after great deliberation upon the authority of two 
cases, (Rea: v. Jones and Rex v. Steele i) (a) which 
occurred many years ago at the Old Bailey^ and 
which, in his opinion, governed the present case in 
principle, though they differed from it in several 
respects. 

The jury found that the prisoner was mute by 
the act of God, and they were then sworn to tiy 
him upon the indictment. 

The evidence of each witness was taken down 
in a large hand, and -shown to the prisoner before 
the witness retired. The prisoner read it, and 
asked some questions about words in the writing 
which he could not make out ; but did not cross- 
examine the witnesses. 

The jury acquitted him. 



(a) Leach, 4>51. Idem^ 452. n.6. 
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FIRST SITTINGS IN TERM At GUILDHALL. 



jSIISm*. smith v. maxwell. 

A mttriige in AcTiOM on a bUl of exchange, the defence was 

Inuuid per* 

formed by a COVerture. 

^tSiaKiTor ^' ^^ proved that the defendant was married at 
i&nffmadin a her father^s house in Ireland, in the year 1799> in 
Edd Taiid, the presence of the friends of both families. The 
^^M was ceremony was performed by a clergyman of the 
men that any church of England, who was then, and had been 
been granted ^Dr a long time previous, curate of the parish, 
rto tbe partiei. The parish church was at that time standing, but 

persons of respectability were usually married at 
their own houses. The parties lived together for 
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several years following as man and wife. On its 1824. 
being objected that this marriage was not valid smith 
without the production of a special licence, Maxwe-l 

Best C. J. said, I know of no law which sa^y^s 
that celebration in a chufch is essential to the 
validity of a marriage performed in Ireland* The 
English marriage act does not apply, and I am aware 
of no Irish law which takes marriages performed 
in that country out of the rules which prevailed in 
this before the passing of that act ; and which, as it 
is said in the case of Dahympk v. Dalrymple(a)y are 
common to the greater part of Europe. That case 
has placed it beyond a doubt that a marriage so ce- 
lebrated, as t]ris has been, would have been held 
valid in this country, before the existence of that 
statute: and when I find that this marriage was . 
performed by a gentleman who had officiated 
as curate (^ the parish, for eighteen years, I 
must presume it to have been correctly performed 
according to the laws of that country, and I shall not 
put the defendant to the production of a licence, 
or to any further proof. It is true, that in a case 
for bigamy tried before Mr. Justice Bayk^y on the 
northern circuit, an acquittal was directed because 
the first marriage, which took place in Ireland^ was 
performed m a private house : but I have reason to 
know that that learned judge altered his opinion 
afterwards, and was satisfied of the validity of the 
first marriage. The plaintiff must be called. 

Nonsuit 



(a) 2 Haggard^ 54. 
VOL, I. G 
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18M. 




Vaughan and Tad<fy Seijeante and Rome for the 
plaintiff. 

Pell, Serjeant, fbr the defendant. 



We have been fkvoured, by a geaUeman of the bar, with the 
following note of the case to which his Lordship alluded. 

Charlotte ReiUy was tried at the Lancaster Summer Assizes, 
182Sy for bigamy. Her first marriage was solemnized in Ire- 
land, under a license from the Archbishop of Dublin, authoriz- 
ing the clergyman, to whom it was directed^ to wa§try the 
partiesy at the usual canonical time and place. The ceremony 
was performed by the curate of the clergyman, to whom the 
licence was directed, in a private house, and after the canonical 
hour. Hie learned judge, who presided, after consulting jrlih 
Mr. justice tidroyd, thought that the non^oomplianee with the 
licence^ in respect of the place in which the ceremony waa 
performed, render^ the marriage void, an4 directed ibi ac- 
quittal. 

See this case stated in Burn's Ecclesiastical Law, 8th edi- 
tion, p. 490. (note 7.) 

See the case of Latcfar v. TeesdaUj 8 Taunt. 8S(X where 
a marriage between two British Protestant subjects, sdenA* 
'ized by 9i' Roman Catholic priest at Madras, according to 
the rites of the catholic church, but without the licence 
of the governor, which it had uniformly b^n the- cuMom 
fo obtain, followed by cohabitation, was held valid. In 
1 Roll. Abr. dt. Baron and Feme, S41. pLSL it is laid down, 
that ^ If a man and woman be married by a priest in a pl^ce 
which is not a church or chapel, and without any form of the 
celebration of mass still it is a good marriage^ and they are 
man and wife." See Bum's Ecclesiastical Law, vol. 2. p. 423. 
ft would seem, that in England, before the stat. 26 0.%,e. (9. 
an irregular celebration of marriage by a priest was mere matter 
of ecclesiastical discipline; but in courts of law irregular kowT'- 
riages were perfectly valid. 
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FOURTH SITTING IN EASTER TERM. 



EVANS V. SWEET. GoiiDHAtL, 

May 2% 1924. - 

Trespass. Assault, battery, and false imprison- in an action 
ment, stated to have been committed in concert nod^^nng 
and contrivance with Timothy Yotmg. . Not guilty, ^"j^^^jij* 
and a justification that Timothy Young was bail to produce a 
for the plaintiff in a certain action, and that Young ^ch hS^*^ 
and the defendant ill his aid took the pUuntiff and ^ delivered 

jv. 1.1- 1 i^o A.B., under 

imprisoned mm, m order to his surrender as by whom defend- 

law fcr ant justified, 

law, «C. and under 

Replication, that the bail bond was taken frau- ^hose direc- 

1 1 .1 « • .<■ tions he acted: 

dulently, and issue thereon. held that the 

The defendant was keeper .^f a lock-up house, ^JjfjjntidS to 
to which Youngs who had taken the plaintiff- in give second- 
in order to his surrender, brought him ; and oZthe'con-* 
Young and the defendant kept him there impri- ^«"^- 
soned. The defendant acted under the directions 
of Youngi smd refused to take any step in the 
transaction without his orders. 

It was proved that a written paper had been 
delivered tp Young, in the defendant's house, by 
the plaintiflTs attorney, whilst the plaintiff was in 
the defendant's custody, and whilst a negociatioii 
ioT his release was going on, but it was not traced 
further. 

A notice to produce had been served on the 
defendant, and upon refusal by the defendant's 
counsel to produce, 

o 2 . , 
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1824^ Cross S&^e9iat proposed to give in evidence a 

Evans ^^Py ^^ ^^^ paper, which was objected to. 



9. 
SWCIT. 



Best C. J. I think you have not done enough 
to justify giving secondary evidence of this paper. 
If you had left it with a servant of the defendant's^ 
at his dwelling house, it might have done; but 
you merely trace it into the hands of a person act- 
ing in an independent character. 

Nonsuit. 

» ■ 

Cfiosi Seij. and Thessiger for the plaintiff. 

Pell and WiUe Serjs. and Wightnum for the de* 
fendant. 



See Baldngf v. RHchief 1 Starkie, 938. 



SITTINGS AFTER TERM AT WESTMINSTER. 



wnTMti.tn», SPOONER V. GARDINEE. 

Jme ly 1894. 



y/i^gn ihe AcTMN by indorsee against drawer of a bill of 

gj^^a exchange. 

chuge iwd no No notice o£ the dishonour of the bill by the ac- 

^nS^oC^ ceptM had been given to the defendant 

acceptor from The acceptor, Lord Oxford^ had been intro- 

drawlm^the duced to the defendant for the purpose of borrow- 

'du *^ ^^8 looney, and had received his acceptances to a 

bat die ao- 

c^tor had receiTed from the drawer, prior to this Inll on whidi the action was brought, 
aoccptances of the drawer, upon which he had raised monev, some of which acceptanoea 
had Dean rammed diahonoined, and others were outstanding; Held, that the dmwer 
wai cfltitM to notioe of disbooour of the bill 



Gaedimbb. 
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» 

large amount Some of these Lord Oxford had 1824. 
negodated, and had been obKged to tsdce up on sfoomee' 
thcfir becoming due. At ttie time the bill in question 
was accepted, two of the defendant's acceptances^ 
to a much larger amount than the bill in questioUt 
which Lord Oxford had negociated and raised 
money upcm, were outstanding, but no money 
passed in consideration of his acceptance of the 
bill in question. 

It was insisted by the counsel for the plaintiff 
that the acceptances having been given for the 
accommodation of the drawer, no notice of the 
dishonour was necessary. 

Best C. J. I am strongly of opinion, that this 
is not a case in which the plaintiff is relieved from 
the necessity of proving a- notice of the dishonoun 
The principle upon which notice is dispensed with 
is, that a fraud has been conmiitted in drawing 
on a person with whom the drawer had no effects ; 
and on whom he had no right to draw. That is 
not so here. iThe defendant was at the time liable 
on acceptances given to Lord Oxford^ and on winch 
the latter had raised money, and he had a ri^^t ijo 
draw on him to a greater extent than this biU. I 
have looked into the case^ of Clegg v. Cotton (a), 
and the principle is so stated in that case. I have 
a dear opinion on this sutgect, but I will allow the 
cause to proceed, and give the defisndant leave ta 
move to enter a nonsuit 



'/» 



•V •■'.■♦ 



(a) 3 B. & P. 239.9 and see the cases on this subject in Baytetf 
on BiUsy 5th Edit. 234. 

G 8 
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SpooNEk 

V. 

Garoine&i 

When notice 
of intention to 
dispute the . 
consideration 
of a bill or note 
has been given, 
and the plun- 
tilTs witnesses 
have been 
cross-examin- 
ed to that 
point, the 
plaintiff must 

S've such evi- 
mceas he 
has to oiler in 
proof of the 
considenttion 
in the ^rst in- 
stance, and 
will not be al- 
lowed to do 
so in reply. 



In this case notice had been given by the 
defendant, that the consideration of the bill would 
be disputed* Evidence was given by the defen* 
ants to show that the plaintiff ivas not a bond^fidff 
holder of the bill ; and upon the plaintiif '^ counsel 
proceeding to call i^itnesses in support of the 
plaintiff's title. 

Best C. J. said, I wish it to be understood, a9 
the rule I shall always act upon in future, that 
where notice has been given of intention to dispute 
the consideration of a bill or note, and the plaintiff's 
counsel is apprised by the cross*examination that 
the consideration is disputed, he must give his 
evidence in support of the bill in the first instance. 
It is by far the most convenient mode, that when 
the consideration is to be gone into, it sliould be 
done at first ; and I will not after this allow such 
evidence tq be given in reply. 

Verdict for the defendant (a). 

Laxves Seijt, for the phdntifE 

Vaughan Serjt, and DowUng, for the defendant 



(a) In Ddauney v. MttcheU^ 1 Starkie, iS9. Lord EUemii^ 
rough ruled, that after notice had been given that want of con- 
sideration would be insisted on as a ground of defence, it was 
not competent to the pkdntiff to give eridence of the consi- 
deration in repljr to the defendant's case. But the role acted 
upon by the present Lord Chief 'Justice pf the King's Bench, 
is said to be, that unless suspicion is raised on the plaintiiTs 
case, he may be permitted to givQ such evidence in reply, even 
after notice. See Phillips on Evidence, 6th Edit. Vol. ii. p, 17. 
Chkty on Bills, 6th Edit. p. 401. 
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1824. 



ADJOURNED SITTINGS AT WESTMINSTER. 



DOE ex d. SCALES v. BRAGG. WMXMiNAru. 

June4,\B2i. 

This was an ejectment. a witness on 

On the part of the plaintiff a witness was called, Ijlfte'd^thlnhc 
who, on his examination on the voir dire^ stated, lessor of the 
that the lessor of the plaintiff had, about twenty-four ibnnerly ns- 
years ago, assigned the premises to him, for the ^^^^^^^^ 
purpose of protecting him against being pressed question for a 
as a sailor ; that he had kept the deed for seve- ^^SSt^e' 
ral years, as long as it was wanted for the pro- "^Sl^'^ 
tection, and then gave it back to the lessor of the lessor of tke 
plaintiff; and that he had never a^n the deed tf^SL* 
since ; that he did not believe that he had now any poweisioQ 

% i» . 1 * - . . .1 • .t - t .oftaepremb- 

any beneficial interest m the premises, or that he ms : Held tfaftt 
had ever had. i^i:?^2L 

WM inooiiipe» 

It was objected and argued by the counsel for tent hfrm 
defendant, that the witness had a direct interest in *^ *" 
sQpp<Hling the plaintiff's action, because if the 
plaintiff were in possession of the premises, the 
witness would have a perfect tide against the 
plaintifl^ who would be estopped from denying the 
right conveyed by fais own deed ; and this right 
had never been reconveyed to the plaintiff. 

BcsT C. J. I think this witness has such an 
interest as renders him incompetent, and that for 
the reason given. The recovery of the plaintiff in 

G 4 - 
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DoK ex d. 

SCALU 

V, 

Brag«. 



this action would perfect that title, ' which he has 
conveyed to the witness, and which, in an eject* 
ment brought against him, this plaintiff would be 
estopped &om denying. The witness is mistaken 
in imagining he has no interest. He has an interest, 
though he believes otherwise, and that renders 
him incompetent 

The cause was referred. 

Pell Serjt and Erskine for the plaintiff. 
Vaughan and Wylde Seijts. for the defendant. 



WsmCIlfBTEB, 
•Amt 11,1894. 

Afine was 
levied of 
twelve measu- 
ageain Chel- 
sea. It was 
proved that 
the oognisor 
had more than 

twdve JDBSSU* 

aaesinChel* 
sea. Held 
that parol evi- 
dence was ad-, 
missible to 
show which . 
messui^es the 
cogniior in- 
tended to pass 
by the fine. 



DOE ex d. BULKELEY t;. WILFORa 

This was an gectment brought by the heir*at»law, 
to recover certain premises in Chelsea. 

The ancestor, /. Wiybrd^ had by will devised 
all his real estates to the defendant ; but subse- 
quently to the date of the will had levied a fine of 
certain property in Chelsea. No uses were de- 
clared of the fine,' and the ejectment was Inrought 
for the property comprehended in it, the will 
being revoked pro tanto. 

The fine was for ^ twenty acres of arable land, 
twenty acres of pasture, and twelve messuages, in 
Chelsea.'^ 

It was proved that at the time erf* levying the 
fine, «/. fVilford was seised of seventeen messuages 
in Chelsea ; and in order to explain what messuages 
were intended to pass by the fine, it was proposed 
to put in evidence an agreement between J. Wilford 
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and the Governors oi Chelsea Hospital^ for the sale i^^- 

of certain lands in Chelsea to the Hospital, in which j^^xd. 

it was stipulated that Wifford should levy a &ie of B«Ji.«utY 

a part of the lands called the Ranelagh estate, the Wilfoui 
title to that estate being doubtful. GThis was ob- 
jected to. 

Best C. J. I think that in tliis case parol evi- 
dence is clearly admissible, in order to explain what 
messuages it was intended should be conveyed 
by the fine ; and upon this principle, that a latent 
ambiguity in the fine has been shown to exist by 
extrinsic evidence. If the ambiguity had been 
apparent on the face of the fine, such evidence 
would not have been receivable; but it having 
^ been proved that there were at the time the fine 
was levied seventeen messuages, any of which 
might have passed under it, and it being impossible 
to ascertain which twelve were meant but by 
similar evidence, I think this agreement must be 
received for that purpose, on the same principle 
that a verbal declaration is always admissible to 
explain a latent ambiguity. There is an authority 
in which it is said, that in an ambiguity of this 
description, the cognizee may choose which estate 
he will take ; but to that doctrine I cannot sub- 
scribe. ' 
. It was afterwards shown that there were twelve 
messuages on the Ranelagh estate, and the plaintiff 
had a verdict for the whole of that estate, and no 
more, (a) 

(a) Where a fine and recorery is of so many acres in D., the * 
parties interested shall have their election in what part of the 



90 



CA8BS AT NISI PRIU6, C.P. 



19M. Ondow and PeO JSeijto. and Reader for the 

Dob ex d. pWntiff- 

B&sanqu^ and Tadtfy Seijts. for the defendant. 



BUUBXXY 
V. 

WiurOBO. 



■•— •- 



estate It shall operate. M&Rep. said to be Lord Uarcourt\ 
18Vm.Abr.275. 

But see Edward AUKamB case, 8 Co. 90-> where it is said, 
that ^' If a man levies a fine of the manor of SourCf or of the 
manor of Dtrtlebyy and {n truth there is the manor of NoM 
Sourcy and SdMrt Btmr^f or Great Dirtleh^y and LMe DirOebyy 
m this case, issue laajr be taken dekorM whidi manor the 
cognizor intended to pass, for that is matter of fact not ap- 
parent in the fine, whereof the judge cannot take cognizance ; 
but it stands well with the fine, and shall be tried by the jury.** 

TIm sane fpeintiple k reeognised in tiie Loed Cheyney'% case, 
«Co.6&b. See ViB.Abr* 944k 

If I )iave two manors of P., aad I levy a fine 9f the manor of 
D^ circumstances may be given in evidence to prove what 
maifor I intended, as appears in 12 H. 7- per Montague Q\u J. 
PI. Com. 85., in the case of Partridge r. Strange. 
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GuiLDHAtt, 
June 16, 18S4. 



HARRINGTON v. FRY. 



A witneM who Xhis was an actioD for goods supplied for the use 
Sf EdS^ «f the ship Etizabeth. 

^^ dS*^u^ ^' ^^ proposed to give in evidence certain let- 
apcnonoftfae ters as of the hand- writing of the defendant The 

defendant*B 
name, Itvina at 

Plymouth Dock, where the defendant resided, and where, according to other evidence, 
there was no other person of that name, stated that the hand-wridng of cntain letters 
was that of the ffgwom with whom he bad eon«sM«ied« HtU that thb e? idence wa| 
'" ' t to admit the letters to be read against the defendant. 

17 
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witness who proved the h«iid<.writiqg, stated that be IS2^ 
had never seen the defendant, but had corresponded HlHiiwroH 
with a Samuel Fty ofPlumotUh Dock ; that he had j** 

Fay 

SO addressed his letters, and had received answers 
from him ; that it was from these letters that he 
derived his knowledge of the hand-writing. Another 
witness ' stated that tbe defendant, Samuel Fry^ 
9hip owner, lived at Plymouth Dock^ ap4 jl^^ there 
was no other person of that name living at P^r 
mouth Dock within his knowledge. 

It was objected by the counsel forthe defendant, 
that there being no proof of the defendant having 
recognised the letters from which the witness dfew 
liis knowledge of the defendant's hand-writiog^ tiw 
letters could not be read, inasmuch as there might 
be another persbn than the defendant of that name 
living at Pfymouth Dock ; and that notice should 
have been given to the defendant to produce the 
letters directed to Samuel Fry of which the witness 
spoke, befbre it could be assumed that the answers 
were his hand->writing« 

Best C. J. I am of opinion that enough has 
been shown to make these letters admissible before 
the jury as of the hand-writing of the defendant. 
The .knowledge which . the witness has of the de- 
fendant's hand-writing, is drawn from a corre- 
spondence with a person of the defendant's name 
at Plymouth Dock ; and it is shown by a person 
having competent knowledge on the subject, that 
tliere is no other person of that name living there. 
This is, at least, evidence for the jury to consider 
whether the letters alluded to by the witness were 
not written by the defendant. What was the sub- 
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I824f. ject of that correspondence is perfectly immaterial, 

Haerinotom ^^^ ^^ notice to produce is necessary, the letters 

jf' being used by the witness to form his opinion 

of Samuel Fn^s band->writing, and for no other 

purpose. 

Vaughan Seij. and £• Iaj/wcs §uc the plaintiff 

' PeU and Wylde Serjts.^ and Bayley for the de- 
fendant 



Nonsuit, with leave given to the plaintiff to 
move to enter a verdict for a certain sum. 

Upon motion made by Vaughan Seij., in the fol- 
lowing term, to set aside the nonsuit, the Chief 
Justice enquired of PeU Setj.^ whether in case the 
rule were granted, any objection would be made 
to the reception of the letters ; when the learned 
Seijeant said he should certainly waive any further 
objection on that head. 
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JERQUED AND DECIDED 
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LAST SITTINGS IN TERM AT WESTMINSTER. 



BAKER, Assignee of the Sheriff of Middlesex r. WEsnnNm^ 

NEWBEGIN. ^ "• ""• 

This was an action on a bail bond. Hea : non in an Mtion 

esi jactum. Xhc conditioii 

The condition of the bond as stated in the «etQatmtiic 

record was << that if the said defendant, WiUiam « to answer 

Newbegm^ should appear before our said lord 'the ^i^jSjj^f 

fcing at Westminster^ on Friday^ next after fifteen tretpass, and 

also to a plea 
tobeexhunted 

i^jast said dofendant for 60/. tiptm promitesJ* The bond, when produced, did not con- 

Uun the words ** tipimfirmnuei :*' Tariance held fatal. 
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2824. ^ days of St. Martin^ to answer said plaintiff in a plea 
of trespass, and also to a bill of said plaintifi^ to be 
exhibited against said defendant, WilUam Newbegm, 
for 60/. upon promises^ according to the custom of 
the court of our said lord the king, &c., then the 
said obligation should be void," &c. 

Upon the bond being produced, and read in 
evidence, it appeared that the condition was in all 
respects the same a^ that set out in the record, 
except that it did not contain the words << upon 
promises^* 

Abbott I^ C. J. was of opinion that this was a 

fatal variance. 

Nonsuit 

J. Lockhart for the plaintiff. 

« 

The cause was undefended. 



ADJOURNED SITTINGS AT WESTMINSTER. 



WtetuiNmt. REX t\ HAILEY. 

JmuSt 1884. 

A RJIJIg^Jj^ This was an indictment for pegury, alleged to 
p«i}Qry hk ill have been committed by the defendant in certain 
JJJJ^^** affidavits, filed in the office of the secretary of 
certaiii omis- bankrupts, and relating to the service of a petition 
jffftu^ be ft upen one Thomas Sihester, a bankrupt 
t^joUb the j^ clerk from the office of the secretary of bank- 
whfehitis rupts produced one of the affidavits upon which 
Ti^ltfTbdng perjury had been assigned the jurat of which was 

hdd<^mplete as folloWS. — 
at tile tune of 

swearing 
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<< Sworn before me this ninth day of Juh/^ 
eighteen hundred and twenty-three. 
" The mark of " James Trower.** 

>^ 

Andrews^ as counsel for the defendant, objected 
to this affidavit being read : *^ First. Because the 
jurat omitted to state where the affidavit was 
sworn: Secondly, That there was no memoran- 
dum, that it was made by ^ person who could not 
write ; Thirdly, That it did not state that the con- 
tents had been read over to the deponent before 
she made her mark. 

It was proved by Mr. 7}r<mer^ a master in 
Chancery, and by Mr. Smithy a clerk in the 
public office of the court of Chancery, that where 
the person making an affidavit is unable to write^ 
the jurat is in the following form : — 

** Sworn at the public office, Southampton Btdld^ 
ings the 30th day of Ji^, 18S3 ; the witness 
to the mark of the depon^it, Martf HaHe^^ 
being first sworn that he had truly, distinctly, 
and audibly read over the contents of this 
affidavit to the daid depcment, and that he saw 
her make her mark theretow 
" The mark of " Btfore Jomes TrowerJ^ 

« Witness Thomas Silvester.'* 

These witnesses also stated that no affidavit 
would be received (if known) that did not contain 





Haiuy. 
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t})is form of jurat when the party oould not 
write, (a) 

Taunton and Russell submitted, that although 
the court of Chancery may not permit an affidavit 
to be read, if there are not certain statements in the 
jurat, still perjury may be assigned upon it A 
person is equally guilty of peijury although h6 may 
have omitted to comply with all the rules and 
orders of the court, which are merely directory. 
In many cases of forgery, although the instrument 
forged is not a valid or available instrument in law, 
from some defect, such as the omission of a stamp, 
&C., still the pasty may be convicted of forgery. (^) 
In the present case the affidavit has been actually 
used before the Chancellor in the matter there 
depending, and is filed with the proper officer, by 
whom it is now produced. 

IMtledale J. If the counsel for the prosecution 



, ^«) *^ The masters in taking affidavits and administering of 
oaithsin cases duly presented unto themy are to be circumspect 
and wary, that the same be reverently and knowingly given and 
taken, and are therefore to administer the same themselves to 
the party, and where they discern him rash or ignorant, to give 
him some conscionable admonition of his duty, and be sure he 
understand the matter contained in his affidavit, and read the 
same over, or hear it read in his presence and subscribe his 
nameH>r mark thereunto before the same be certified by the 
master, who is not to receive or certify any affidavit unless the 
same be fairly and legibly written, without blotting or in- 
terlineation of .any word of substance.'* BeameB Orders in 
Chancery, 209. Vide ^dso Tumer*B Practice in Chancery, title 
Affidavits: and I NendaruTt^ Practice in Chancery, 164. 
{b) Rfx V. Haxdcemoody Patch. 178S. 1 Leat^^ 257* 
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are pr^ared to prove that this affidavit was distinct- * 1824. 
ly read over to the defendant 'at the time she was 
sworn to the truth of its contents, and that the oath 
was administered to her in the county of MHdk" 
$ex^ I am of opinion that the affidavit may be read. 
The omission of the form directed by this and 
other courts to be inserted in the jurats of affidavits 
may be an objection to their being received in the 
court whose rules and regulations the party has 
n^ected to comply with } but I am of opinion 
that the peijury is complete at the time the affi-> 
ddvit is sworn, and although it cannot be used in 
the court for which it is prepared, that, neverthe- 
less, perjury may be assigned upon it 

It was then proved on tiie part of the prosecu- 
tion that the affidavit was sworn in the county of 
Middlesex^ but that at the time the defendant was 
sworn bofbre the master in Chancery the contents 
were not read over to her. 

Defendant was acquitted. 

TaurUon and W. 0. Russell for the prosecution. 
Andrews and Adolphus for the defendant 



REX i;. SPENCER. westmikske 

Jtme 9, 1824. 

This was an indictment for peijury alleged to in an indict- 
have been committed in an answer to a bill filed ^in^^- 
against the defendant in the court of Chancery, ^^chmc ^ 

Held, that the 
recital in the jurat of the place where the answer puroorts to be sworn, is sufficient 
proof that the oath was administered at the place named. 

VOL. I, H 
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The indict- 
meqty purport- 
ing to set out 
the substance 
and effect of 
the bill, stated 
an agreement 
between the 
prosecutor and 
defendant 
respectinff 
homes. Upon 
the bin ocSf^ 
rearf, ni^#0T<l 
Aottfff was in the 
singirfiv nom^ 
her: ywshnct 
heM ftttal* 



CA8EA AT KtSt ftUVS, C.!. 

The ckf«ndant'd BtgtiatttM txy th6 ftMweff audi 
tlm of^ tlK^ Martyr in ChMcery to the jtim» tmvlng 
bem |irot«d^ and it bimng bden ilfio ycoved thtt 
Smthampeon BuUdifngs, Mhich the jiif srt radted as 
th€ plMe iirhere the oath was ladministeredf \m» iit 
the cdunty of MiddksMf the praseciitot'* <i»u!M6l 
propped t0 read the ai^wer* 

<7)^itt^ objected, that ihwe WM n^ eiridenee 
hsdc^^e^dent of the mere recital in the jomt, Chafi 
the answer was ii^om feo by the dtftttdUit aft ^e 
plaee thereki named. 

Abbott Ld# Cr J^ I Dhdl periHfik the aUHWer to 
btt read« fhe redtal of d^ plate where the oath 
lb adminiatefod ki the jurats ha» atWay^ been eon^ 
aifderedi in eaeeS of flm kftwi^ M A MJident pfoof 
Aat tiM oath wai^ AdMiniMered ht the pl^e 

named, (a) 

The indictment, in setting out the substance and 
€2^ of the bill in equity, to which the defendant 
had put hi ati amweir^ and upon which the^ per- 
jury was assigned, stated an agreement between 
the prosecutor and the defendant respecting houses* 
Upon the original bill being read, it appeared that 
the word house was in the singular number. 

Gwmey contended that this was a fatal variance, 
and cited the cMe ^ Hwar v« MiVL^ 4k M. A; 9L 
47<X 



JkAi 



(o) See Xrx V. Sensdn, i Carapb. 508. 
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# 

AwoTF LcL C J. The indictment pro^i^ses te lSS4h 

describe the substance and e£^t of the bill i i^ ^!tt^' 

does not, certainly, profess to set out the tenor ; ^ <^- 

Int tbi» I tbi^ is a difference in ^ubstaqce^ j^nd ^^^' 
cpoMquoQl^ ft &tal variance. ^ 

Pefendant WRS acquittisd. 

Scarlett and Hutchi?ison for prosecution. 
Gwmey and £. hemes for the defendant. 



PAIN and atiotbor v. WHITTAKER and an. westmikstbe, 
oAer, Sheriff of Middlflwx. ^««e9,i824. 



TlU)yiSR f pr ft JHamofortft, Where TOods 

A pef»on of th« iiftme of £t;aii5, on the i^d of hayc^bUi'^ 
F^brmry, 18«4, hired of the pkintiffi, who were S«fS"cxe. 
instrument makers, the pianofpitei for which iim cu^ion by the 
action was brought, at a guinea and a h^^fjper jKUi^i 

February 



tarn troyer 



seized by the defendants as sheriff of Middlesex^ afunst the 
underawritofj£.^.,atthe8i|itofoneP#)fee?. On £^5.V°* 
the 26th the plaintiffs demanded the piano of the rig^tof pos- 

1 •/*• i_ . , . . J , . session as well 

sheri^ who was then m possession, and gave him as the right of 
notice not to sell, as being their property. On gJe^eof 
the 27th the defendants sold the piano. the sale. 

Talfinird,.foT the defendants, contended, that 
this action could not be sustained; that, at the 
time of the sale, the plaintiffs had neither the pos- 
session or right of possession ; the month for which ^ 
the piano had been hired not having expired, and 

H 2 
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died Gordon v. Harper^ 7 T. R. 9- as an autho- 
P^n, rity directly in point 




Whittaob. 



Scarlett and Comyn relied on the cases of Wood-^ 
erman v. BaUock^ 8 Taunt. G^Q. and LcMchman v. 
MachiUf 2 Stark. 311., and stated, that the case of 
Gordon v. Harper had been over-ruled at Nid 
Prius. 

Abbott Ld. C. J. *I am not aware that the case 
of Gordon v. Harper has been over-ruled ; it is 
cited in the last edition of Seboyn's Nisi Prius^ 
without any notice that it has been over-ruled. I 
think mjTself bound by that case ; the principle on 
which it proceeds is, that the plaintiff has nei^ 
ther the possession or right of possession of the 
goods at the time they are ta&en, aiid therefore 
the allegation, that *' he was lawfUly possessed,'' 
is not supported by the evidence. That is so here^ 
and therefore I am of opinion that the plaintiff 
cannot sustain this action. 

Nonsuit (a) 

Scarlett and Con^ for the plaintifis. 
Tdybutd fox the defendant 



(a) Vide Parry v. Frame, 2 B. & P. 451., and Smkh v. PUh 
mer, 15 East, 607* 



IN AND AFTBB EASTER TERK^ 5 GEORGE IV. 101 

1824l>. 



REX V. POWELL. wwtminsteb, 

June lOy 18S4. 

Indictment for periurvy in an answer to a bill in in an indict. 

l^nancery* jury in an an- 

The indictment described the bill as exhibited fwcrto a.biu 

in unanceryy 

against three persons only, viz. A.f JB., and C. ; the the bfli wm 
bill) upon being produced, appeared to be against ^^ted " 
four, viz. A., B.y C, and D. «*«^«t ^^^ 

penons only, 
A., B., and C. 

The Attorney General submitted that this was a Sng^w!"^" 
£ital variance, and that it could not be considered duced^was ^ 

^t_ 1*11 affainstfour. 

as the same bilL x!, B., c, and 

, D.: Held that 
this was no 

The counsel for the prosecution relied on jR^jr variance. . 
V. Benson^ 2 Campb. 508. 

. Abbott Ld. C. J. I think this is. not a valid 
objection, and. that the bill produced must be con- 
sidered as the same described in the indictment. 
If the indictment had professed to set forth the 
title of the bill, such a variance as this would have 
been fatal; but the bill is substantially described, 
and that is sufficient 

Guilty, (a) 

Scarlett^ Gumetff and Broderick for the prose- 
cution. 

. The Attorney, General and Tindal for the de- 
fendant. 



(a) See abo the cases of Bex ▼. Boper^ 1 Starkie, 518., and 
MounUUjphen v. Brooke^ 1 B. & A« 224. 
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ADJOURNED SITTINGS AT GUILDHALL. 
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GuiiMuu, COSIO and others ». DE BERNALES. 

June IS, 1«S^ 

Semtie^ timt j/lnsmiTBiTj meftkej had and received. 
^^iS^^ti, Hiis ftedon was brought by the plftintiflby who 
^^^lEwSaT ^'^^'^ naliveti cfFBpam^ and resided in that cottntrjr, 
aoi infc^m* to lecover a balance of aceomit due to them from 
^mtTf^^ *^® defendants,' who were merchants in the city of 
rcsiW tber^, London. 

^^tnds^ '^^ prove who were the partners in the firm of 
tbej c9nm>i Cosio and Co., a Spaniard was called, who stated 
joiQt actiao . the firm to consist of the husband and his wife, and 

jfifS^ *«ir *^o «»*» ^^o ^^« minora and they were 
for a bdance the persons named as plaiatilBi on the record. 

partnenhip 

""^""^ Scarlett, for the defendant, submitted that the 

plaintiffi must be nonsuited; that husband wid 
wife could not sue here as partners. 

Oumetf stated, that he was informed that, ao- 
40ording to the law of Spain, there was not a eonw 
munity of goods between husband and wife, and 
ithat coasequently they might be partners in trade, 
although he was not in a condition to prove what 
was the law o£ Spain : he submitted that the court 
would presume, from the witness having stated 
that <hey were considered as partners in S^ain, 
that such a partnership was valid, according to the 
laws i^ that pountry j sokd if such was the law of 

Spain, he ccmtenddli that they jmght certainly sue 
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here jointly, although they stood in the relation of ^ iB24i* 
husband and wife. Cono 



Abbott Ld. C. J. You are now suing accord- 
ing to the law of England, and according to that 
law husband and wife cannot join in an action like 
the present. If you have recourse to an English 
tribunal, you must place such a plaintiff before that 
tribunal as can by tiie laws of this country be per- 
mitted to sue. It is however tmnecessary, in the 
present case, to decide the general question, because 
no evidence has been given to show what is the law 
of Spain upon this subject ; it does not therefore 
q>pear that husband and wife can be in that coun- 
try partners, and in the absence of all proof upon 
the subject I cannot presume that the law is what 
the leanied counsel has suggested it to be. 

Nonsuit 

Gumey 9xAKaye for the plaintiffs. 
Scarlett for the defendant 



V. 

Db Bebnalxs. 



Cangfon^ 



CASES 



ARGUED AND DECIDED 



AT NISI PRIUS, 

IN E.R 

AT THB SITTINOS IN AND AFTER 

TRINITY TERM, 
5 Geo. IV. 1824. 



SECOND SITTINGS IN TERM AT WESTMINSTER. 



FRANCIS V. WILSON. w«iTiin..Ti«, 

Jww 88y 18S4. 

Debt on bond. 

This action was brought upon a bond in the [^n^inSie 
penal sum of 120/* conditioned for the repayment penalty of 
of the sum of 120/L with lawful interest. tioned for the 

The damai^s stated in the declaration were 10/. repayment of 

^ the same Btim 

It appeared that the interest upon the 120iL with lawful 
amounted to the sum of 1?/. iK^^f ' 

was recover- 

Andrews for the plaintidB^ contended, that in this the penaity.to 
case he wafe entitled to interest up to the extent of J^| Sam^cs^^ 
the damages laid in the declaration. laid in the 

declaration. 
VOL. I. I 
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1824. LiTTLEDAL£ J. In this bond the penalty and 

Feancis ^^^ ^^^^ *^® ^^^^ ^'^^ *^^ ^""^ of 120^ ; but it is 
^' expressly provided by the bond, that it shall carry 

interest. Under these circumstances, therefore, I 
am of opinion that the plaintiff is entitled to reco- 
ver interest as far as the amount of damages laid 
in the declaration. This debt carrying interest, 
the jury are at liberty to give interest by way of 
damages for the detention of the debt 

Verdict for the plaintiff, (c) 

Andrews for the plaintiff. 
Reader for the defendant. 



(a) Lord Lonsdale v; Church, 2 T.R.388. JVilde v. Clari- 
soriy 6 T. R. SOS. M' dure v. Dunkin, 1 East, 436. HUhouse t. 
Davis, 1 M. & S. 169. 



SECOND SITTINGS IN TERM IN LONDON. 



GmDHALL, R^ w. WEBB, by R. W. his Prochein Amy, 
^^''''''''' r. SMITH. 



The decia^ AssuMPsiT for work and labour by an infant, who 

atiODB of pro" . 

ohein aimr sued by his father as prochein amy. 
Mtion ^^ I« ^^ course of the cause, the declarations of 
bronght, the father made before action brought, were given 
misribie for in evidence by the defendant, and cross-examined 
the defeadant. ^^ \^y jh^ counsel for the plaintiff. 

During the summing up, an objection was made 
by Scarlett for the plaintiff, to the aiimissibility of 
such evidence. . And 
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LiTTLEDALB J. Said, that he was clearly of opi- I B84s. 
nion, that the declarations, if objected to in time, 
might have been rejected; but inasmuch as the 
counsel for the plaintiff had not objected, but 
had taken the chance of the evidence turning 
out to his advantage ; it was then too late to ex- 
clude it. 

Verdict for the plaintiff. 

Scarlett and Talfourd for the plaintiff. 
Gurney and Dermum C. S. for the defendant* 



Vide Eggletitm v. Speke^ 8 Mod. 258. HopUm 
8 Str. 1096. Dennuan v. ^mrling^ I Str. 506. Cml 
2 Starkie, N.P.C. S66. Starkie on Evidence^ 2 v. 40. 



SITTINGS AFTER TERM IN LONDON. 



BENTALL and others. Assignees of BAKER GoiuBAtt, 

and others, t;. BURN. '^"'^ '^ '""*• 

AssxTUPsiT^ for goods sold and delivered. A delivery or^ 

This action was brought to recover the sum of u^f'^jJiX^ 
IS/L 14^. 2rf. for one hogshead of Sicilian wine, l^ondonDocki, 
which the defendant had agreed to purchase of Tendor to the 
Baker and Co., previous to their bankruptcy, not^b^ ^^ 
The contract for the sale of the wine was not re- sufficient «> 
duced into writing, but after the defendant had ^e tTtake 
verbally agreed to purchase the wine, the bank- ^^^^"^^^ 
rupt's clerk delivered to him an invoice of the frauds* 
goodsj together with a delivery order, signed by 
BaJcer and Co., of which the fc^owing is a copy : 

I 9 
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1824. « London, 13th January, 1822. 

Bemtall " To the superintendant of the London Docks. 

suid others, « Please to deliver to Bum and Co. the un- 

Bakeb dermentioned goods, entered by Baker^ and Co. in 

and others, ^^te month of January 1821, per ship Sicily, Cap- 

Born. tain CuppcT, from Syracuse. 

" jBaArer and Co.'* 

Mfftrk No* 

" 5. 99. One hogshead of wine." 

The defendant did not apply at the London 
Docks to have the wine transferred to him ; but 
at a subsequent period, when applied to for pay- 
ment, he refused, alleging that he had lost the 
delivery order, and that he should not now ac- 
cept the wine. 

F. Pollock, for the defendant, contended that 
there was no acceptance of the goods within the 
meaning of the 17th section of the Statute of 
Frauds so as to make the contract binding on 
the defendant. 

Gwmey and Bamewall, contended that what had 
been done in this case was tantamount to anactual 
delivery of the goods; that this order for the 
delivery of the wine, received by the buyer from 
the seller, was such an acceptance as would entitle 
the seller to maintain an action against the buyer 
for breach of the contract without any written 
memorandum ; they contended that there was a 
distinction between a delivery order and a transfer 
order ; the former gives the vendee the absolute 
controul over the goods, and he may immediately 



AFTER TRINITY TERM, 5 GEORGE IV. 

obtain possession of them, and cited Seark v. 
Keeoes, 2 Esp. N. P. C. 598. Chaplin v, Rogers, 
1 East, 192. 

Abbott Ld. C. J., was of opinion that the de- 
livery order which the vendee had so received 
from the vendor, was not such an acceptance of 
the goods as would affirm the contract, and take 
the case out of the statute. 

Nonsuit 

Gumej/ and BamewaU for the plaintiffs. 
F. Paliock for the defendant 
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In the following Michaelmas Term, BamewaU, 
moved to set aside this nonsuit, on the ground that 
the receivinjg of the delivery order was tantamount 
to an actual acceptance of the goods, and cited the 
cases relied on at the trial, but the Court refused 
the rule, being of opinion that there was no ac- 
ceptance of the goods within the meaning of the 
statute. 



SITTINGS AFTER TERM AT WESTMINSTER. 



REX t;. DUNSTON. 



WESTMINBTXa, 

July 20, 1824. 

This was an indictment for perjury, alleged to . In an answer 
have been committed in an answer to a bill filed a^mlScd^ ^ 
a^rainst the defendant in the court of Chancery. against the dc- 

^ "^ fendant, for 

the specific performance of an agreement relating to the purchase of land : The defend- 
ant had relied'on the statute of frauds (the agreement not being in writing), and had 
also denied having entered into anj such agreement. Upon this denial in ms answer 
the defendant was indicted for peijury. Hdd, that the denial of an asreeroent which 
by the statute of frauds was not binding on the parties was immaterial and imlevant, 
and that the defendant was entitled to Qs acquittal. 

I 3 
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^34^ It wag stated in the bill that two persons of the 
name of Wood and Simmons^ together with the 
defendant and one Robinson^ had agreed to become 
co-partners in the purchase and resale of a freehold 
estate at Battle^Bridge^ in the county of Middle- 
sex ; that it was agreed that the purchase money 
(ISyOOOU) should be paid and advanced by the 
defendant and Robinson in equal moieties, and that 
Wood and Simmons should take upon themselves 
the acting part, in letting and disposing of the 
estate, and that Robinson (who was an attorney) 
should prepare all the necessary conveyances. 

In order to compel the specific performance of 
this agreement Wood and Simmons filed this bill 
against the defendant and Robinson. 

It was not stated in the bill that the agreement 
was in writing, but it was alleged <* that the said 
defendants had frequently, since the said contract 
was entered into for the said purchase of the said 
estate, admitted or declared, at divers times and on 
divers occasions, that plaintifis and they the said 
defendants were interested and concerned in the 
said purchase of the said estate in manner herein- 
before mentioned*" 

The defendants in Chancery in their - answer 
pleaded, that the alleged agreement not being in 
writing was within the fourth section of the sta* 
tute of frauds, and could not be enforced. The 
defendants also denied in their answer the agree- 
ment as set forth in the bill, and denied that they 
had ever admitted that the plaintiffi and them- 
selves were interested in the purchase of the estate 
as stated. Upon these denials by Dunston perjury 
was assigned. 
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It was admitted by the counsel for the prose- ^^ 
cution, that the agreement mentioned in the bill 
was not in writing, and that there was not any 
memorandum or declaration of trust respecting it. 

Scarlett on the part of the defendant, contended 
that this indictment could not be sustained ; on the 
ground that the alleged perjury was not material 
or revelant to the matter at* issue in Chancery. 
The agreement stated in the bill not being in writ- 
ing, and there being no memorandum or declar- 
ation of trust respecting it ; the defendant in his an- 
swer relies on the statute of frauds as a good ground 
of defence. The denial, therefore, of an agreement 
which the court had no power to enforce, was im- 
material and irrelevant to the investigation of the 
several matters in the bill, and consequentiy, the 
prosecutor having faUed in his proof of the mate- 
riality of the different denials in the answer, upon 
which perjury is assigned, the defendant is entitled 
to his acquittal. 

The Attorneif^Genera^ contrd^ relied upon the 
case of Bartlett v. PkkersgiU^ 4 Burr. 2255., 
4f Eastf Sn. in notis^ where a party was convicted 
of peijury for the denial of a parol agreement for 
the purchase of an estate, which parol agreement a 
Court of Equity had refused to enforce. 

Abbott Ld. C. J. It does not appear from the 
short statement of the case which has been cited, 
and which is not very distinctiy reported, whether 
the statute of fiauds was there pleaded and relied 
on. But in the present case these defendants have 

I 4 
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in their answer pleaded the statute, and insisted 
that this agreement not being in writings and* 
relating to the sale of land, is within the fourth 
section of that statute, and cannot be enforced. 
As a judge of a court of common law, it is compe- 
tent for me to form my opinion upon the construc- 
tion of this statute, although I cannot be presumed, 
to know how a Court of Equity might deal with it* 
The statute, for tht wisest reasons, declares that 
agreements of this description shall not be enforced 

unless they are reduced into writing. These defend- 
ants, therefore, having insisted upon the statute in 
their answer, the question is, whether, under such 
circumstances, the denial of an agreement which, 
by the statute, is not binding upon the parties is ma- 
terial ; I am of opinion that it was utterly immaterial. 
It is necessary that the matter sworn to," and said 
to be false, should be material and relevant to the 
matter in issue, the matter here sworn is in my 
judgment immaterial and irrelevant, and tlie de- 
fendant must be acquitted. Not guilty. 

The Attorney-General, Brodrick, and Law, for 
the prosecution* . 
Scarlett f Tindal, and Piatt, for the defendant 



ADJOURNED SITTINGS AFTER TERM IN LONDON. 



jrSySrtsli. COOKE V. HUGHES. 

In an action OaSE for a libeL 

drfcndwit'^ ^^^ ^^^^^ ^'^^ which this action was brought was 
Mp^ttohave contained in a pamphlet, entitled " The Stafford 

tb« publication read, from which the passages charged arc extracts. 
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Peerage^ or thelwposior Unmasked;** and the first ^^^ 
count of the dedaration stated, that the defendant 
published a false and scandalous libel of and con- 
cerning the plainlifl^ in a certain pamphlet entitled 
as above» containing in divers parts thereof, 
amongstother things^ the false, scandalous, defam- 
atory, and libellous matters following of and con- 
cerning the plaintiff; it then set out continuously 
several distinct passages, sdected from . various 
parts of the pamphlet, without any separation of the 
different extracts. The other counts respectively 
contained each one of the several extracts stated 
in the first* The pamphlet was a professed history 
of the life and adventures of the plaintiff under a 
fictitious and libellous name, and contained se- 
veral distinct charges of erimes committed by the 
plaintifi^ the subject matter of criminal procedure, 
and opprobrious comments upon those crimes, and 
on the conduct of the plaintiff. There were also 
reports of two trials, in one of which the plaintiff 
was stated te have been convicted of bigamy, but 
afterwards pardoned in consequence of a doubt of 
the validity of the first marriage ; the other was 
a report of a cause in which the plaintiff had sued 
.for damages for a' libel, charging the plaintiff with 
bigamy and other ofiences, in which action the then 
defendant hod justified } and the speech of the coun- 
sel for the defendant was stated at length, and the 
verdict of the jury for one farthing damages. 

The only evidence was the proof of publication 
of the pamphlet, the application to the plaintiff ap- 
pearing from the pamphlet itself. 

Upon the officer proceeding to read the passages 
set out in the declaration^ 
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IBM. Scarlett for the defendant, claimed that interven- 

ing passages, which he pointed out, might, be read, 
and insisted on the general right of the defendant 
to have the whole of the publication, for which he 
was answering, read ; and stated that his object in 
having the parts read was, to show that the plain- 
tiff had selected in his declaration vague and gene- 
ral abuse and comments, including no specific 
allegations which the defendant coidd justify and 
prove ; whereas the pamphlet itself contained dis- 
tinct charges, which, if set out, the defendant would 
have had an opportunity of proving, and which, if 
true, fully justified the defendant in applying to the 
plaintifi* the passages selected in the declaration. 

This was resisted by the counsel for the plaintiff, 
who argued that the only legitimate excuse for a 
defendant's reading other passages than those set 
out, was to explain and mitigate. That those now 
required to be read were separate libels, uncon- 
nected with the passages selected ; and the object 
of the defendant was to blacken the character of 
the plaintiff by stating matter still more libellous ; 
and they referred to a recent indictment for a blas- 
phemous libel impugning the truth of Christianity, 
in which his lordship had refused to allow the de- 
fendant, who conducted his own defence^ to read 
other passages than those chained in the indict- 
ment. 

Abbott Ld. C. J. I do not recollect an in- 
stance of an action in which the defendant has 
been prevented from reading the whole of the pub- 
V lication complained of. In the trial referred to, 

which I now distinctly recollect, the principle up- 



(a) Gumey^ as amicus curutt had stated the drcumstances of 
the ca|6 referred to» 19 whicji he. conducled the preaecuftifn* 
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00 which I restrained the defendant from reading ^ ^^ 
other passages was that just stated by Mr* Gur^ 
ney^ (a) namely, that the defendant himself pro- 
fessed that his object in selecting those passages 
was to show that the Christian religion was false ; 

1 thought that a person on his trial for a libel on 
the Christian religion, [should not be allowed to 
make his defence a vehicle for the very crime for 
which he was answering. Bu^ in actions, I have 
always understood the rule to be, that the defend- 
ant has a right to have the whole of the public- 
ation read. In the present state of the cause I 
cannot tell what the effect of reading the passage9 
selected may be. If the object be further to libel 
the plainti£^ the defendant does it at his immediate 
peril, and the jury, if they shall think fit, may give 
increased damages on that account. In the ab- 
sence of any case in which such a course has been 
reused, I fiiink myself bound by the general rule, 
but I will take a note of the objection. 

The other passages were then read, containing 
distinct charges of indictable offences, and the re- 
ports of the two trials ; and Scarlett^ in his address 
to the jury, argued that the plaintiff having, by 
omitting to set out in his declarations the specific 
facts stated in the pamphlet, precluded the plaintiff 
fiom the opportunity of proving thedi, xmist be 
taken to have admitted their truth, and that a 
person who brought an action ior the purpose of 
vindicating his character, and at the same time 
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prevented the jury from trying that character, 
could not be entitled to any damages. 

Verdict for the plaintiff damages one 
farthing, (a) 

Denman C. S., and Campbell^ for the plaintiff. 
Scarlett and Patteson for the defendant 



An objection was also taken to the first count on 
the ground of variance, but it was not pressed, 
the other counts being sufficiently proved. But 
his lordship said ; As at present advised, I think 
the first count not sustained, the passages on 
the face of it purporting to be one continued ex- 
tract 



(a) Rex ▼. Lambert and Perryj 2 Campb. S96. SI How. St, 
Tr.340. 



AUSTEN, Esq. late Sheriff of Kent, v. WARD. 

jissuMPsiT on the usual money counts. 

This action was brought to recover back the 
sum of 5iL which had been paid to the defendant 
by ihe plaintiff as the proceeds of ^fi*fa. against 
one Jogger Ansell, issued at the .suit of the de* 
fendant 



Guildhall, 

Juljf S6, 1824. 

Where the 

sheriff, having 

paid over the 

proceeds of 

goods taken 

under Aji.fa. 

against 1. A., 

was sued in 

trover by the 

assignees of 

I. £. under a comnussion of bankrupt, and gave notice to the creditor to defend the 

action, and upon his refusal let judgment go by default, and paid over the value of the 

goods to the assignees ; held, that the sheriff was not bound to defend the action, but 

might recover against the creditor thejooneypaid' him, upon proving the vidulity of the 

bankruptcy. 
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The sheriif took possession of the goods under X9M. 
the writ on the 12th April 1823, sold on the 25th, 
and paid over the proceeds to the defendant on the 
28th of the same month. On the 29th a commis- 
sion of bankrupt against Ansell was sued out, 
the docket having been struck on the 24th, and 
Ansell was declared a bankrupt on. an act of bank- 
ruptcy, which took place previously to the execu- 
tion. 

The assignees brought an action of teover 
against the sherifi^ in which he suffered judgment 
to go by default, and the assignees recovered to 
the amount of all the money receiv^ by the she- 
riff on the sale of the goods. Previoi^y to suffer- 
ing judgment to go by default, the plaintiff had 
given the defendant notice of the action, and of 
his readiness to defend the same on the behalf of 
the defendant, and of his intention to let judgment 
go by default, in case the defendant would not 
come forward and furnish the means of defending 
the suit. 

The judicial proceedings in the former action, 
and the execution and levy having been proved by 
admissions, the plaintiff then produced the proofs 
of the bankruptcy of Ansellf and the question 
turned on the validity of the act of bankruptcy, to 
which the plrintiff 's witnesses were cross-examined 
in order to show that it was concerted. 

• Upon the close of the plaintiff's case, Gurney 
fot the defendant, submitted that there must be a 
nonsuit, inasmuch as the plainti£^ by hstving 
omitted to defend the action brought by the assig- 
nees, must be taken to have made the payment 
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18M. ^ voluntarily, and therefore could not recover ; to 
which 

Abbott Ld. C. J., said that the defendant in 
this case having received notice of that action, 
might himself have defended it, and that the plain- 
tiff here had to prove predsdiy the same question 
which he might have disputed there^ namely, the 
validity of the bankruptcy ; and after Gttmey had 
addressed the jury, his lordship left it to them, 
upon the whole evidence, to say whether or not 
the act of bankruptcy proved, had been concerted 
between the bankrupt and the petitioning creditor, 
directing them, if they were of that opinion, to find 
for the defendant. 

Verdict for the defendant (a)^ 

Scarlett and D. F. Jones for the plaiiitiff. 
Gurnet/ and CampbeU for tiie defendant , 



(a) WUionY.MUner.^C^im^.^^ 
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Chnunuax, GALE t). DALRYMPLE. 

«/«l|f 90t 18t4. 

The dedttw Trespass for assault and false imprisonment 

MM oontained The first count Stated that the defendant, on the 

«dS^ 26th day of 4prf/1824, and on divers otiier daya, 

MHilts. Thedefimdaiit pleaded firtt not euiky, seeondly, that the assaults in the difr 
ferent counts were one and ^e sane» and then jiuttfiea. Replication, de n^furia, Ste* 
generally, and issue thereon. Held, that the plaontifr could not recover on any other 
asnolt ttun theoneipecified in the pica. 
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ftc. at, &c. in and on board a certain ship called the ^ idM. 
VansUtartf assaulted the plainti£^ and gave him a 
great many blows, &c. ; and against the will of the 
said plaintifl^ placed and kept him in irons for one 
week, by means whereof, &c. Second count, that 
the defendant, on the same day and year, and on 
divers other dajrs, &c. at, &c. again assaulted the 
plaindfl^ &c., and with a certain rope gave and 
struck him a great many blows, &c^ and placed 
and kept him in irons for one wedk, by means, &c. 
Third count, that defendant afterwards^ on the 
same day and year, and divers other days, &c 
again assaulted the plaintifi^ then being a mariner 
in and on board a certain other ship, and with a 
certain other rope, gave and struck him a great 
many blows, whereby, &C Fourth count, that de* 
fendant afterwards, on the same day and year, and 
divers other days, &c. at, &c*, assaulted, beat, and 
bruised the plaintiff and imprisoned him for one 
week, whereby, &c« Fifth count, that the defend- 
ant, on the same day and year, and on divers other 
days, &c. at, &c. again assaulted, andagain bruised, 
&C. whereby, &c. 

The defendant pleaded first, not guDty, on 
which issue was joined. 

Secondly, that the assaulting plaintiff on board 
the said ship Vansittart, and giving and striking 
the plaintiff a few blows, and putting and placing 
the plaintiff in irons, and imprisoning him for part 
of the time, to wit, twenty-four hours, in the first 
count mentioned ; the assralting plaintiff and widi 
a certain rope giving and striking plaintiff a few 
blows, and putting and placing him in irons for 
twenty-^four hours, part of the time in the second 
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1824*. ^ count, and the assaulting the plaintiff, and with i 
certain rope giving and striking a few blows, in the 
third count, and the assaulting and beating, bruis- 
ing, and ill-treating, and imprisoning for twenty- 
four hours, part, &c. in the fourth count, and the 
assaulting, beating, &c. in the fifth count, are one 
and the same assaulting^ striking^ imprisoning^ &c. 
and not other and different. And then justified 
that the defendant was master and commander of 
the Vansittartf and the plaintiff a mariner and 
seaman belonging to the same, and that the plain- 
tiff just before the first of the said times, when, &c. 
in the dedaration mentioned, did disobediently and 
undutiiuUy behave himself, and neglected his duty 
as such mariner, and did become, and was dnmk, 
riotous, and incapable of discharging his duty. 
Whereupon the defendant did, on the first of the 
iaid times, when, &c. for the preservation of the ne- 
cessary discipline on board the said ship, imprison 
and moderately chastise and correct ^e plaintifl^ 
which, &c. 

Replication, that the defendant, at the said seve- 
ral times in the declaration mentioned, of his owa 
wrong, and without any such cause as defendant in 
his said plea alleged, committed the said several tres- 
passes, in the introductory part of said plea mention- 
ed, in manner and form as plaintiff hath above there- 
of complained against defendant. 

Issue thereon. 

It appeared in evidence that the defendant was 
master of the Vansktartf one of the East India 
Company^ s ships, and on the 26th of April last, 
being on his homeward voyage, he went on board 
the Wellington, another ship then in company; 
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the plaintiff, one of the Vansittarfs mariners, and 18^ 
six other men manned his boat, and on getting into 
the boat to return to his own ship, the defend^t 
found her in great danger, and the plaintiff who 
had charge of her drunk. He struck the plain- 
tiff if the boat, and immediately on reaching his 
own ship had him put in irons, and afterwards 
flogged. 

There was contradictory evidence as to the plain- 
tiff's being drunk, and Gumey in his reply con- 
tended that at all events he was entitled to a ver- 
dict for the assault committed in the boat, the de- 
fendant's justification being confined to the flogging 
and imprisonment on board the ship. 

Abbott Ld. C. J., in summing up, told the jury 
that the assault committed in the boat was not put 
in issue ; that the plaintiff had by the pleadings 
narrowed the question to one transaction, and the 
only fact left for them to consider was, whether or 
not he, on the occasion justified by the plea, ^as 
drunk, and had conducted himself in an undutifiil 
and riotous manner- 
Verdict for the defendant 

Gumey and £. Lames for the plaintiff 
Scarlett and F. Pottock for the defendant. 



We have been favoured by a gentleman at the bar with 
the following note. 

In Gibson v. Hatoke^y IS. 58 G.S. K.B. The first count of 
the declaration stated, that the defendant, on the 5th Septem- 
her 1812, and on divers other days between that day and the 
day of ei(hibiting the plaintiff's bill, assaulted the plaintiff on 
board a ship ; and, on those several days, with a certain rope, 

VOL.1. K 
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1824. struck htm several blows. The second count stated, that the 
defendant, on the 1 5th November ^ and on divers other days, 
&c. assaulted the plaintiff, and beat him, &c. And, the third 
count was simply, for an assault on the 1 5th November, The 
defendant pleaded, first, not guilty ; 2d]y, as to the assaulting 
the plaintiff on board the ship mentioned in the first count, 
and with the said rope, giving him the said blows, and assault- 
ing, beating, and bruising him, mentioned in the second count ; 
and making the assault in the last count : that the assaulting 
and striking the blows in the first count, and assaulting, 
beating, and bruising in the second count, are one and the 
same, and not other or different trespasses ; and that the assault 
in the last count is a part of the trespasses in the first count, 
and not another or different assault; and that, before the said 
time when, &c. he was master of a ship, and the plaintiff ma- 
riner, and that he neglected his duty, &c. and so justified, that 
he did, at the said time when, &c. moderately chastise him, 
which are the same supposed trespasses. To this the plaintiff 
replied, that the defendant, at the said time when, &c. de in- 
juriSf absque tali causey committed the said several trespasses 
in the introductory part of the plea mentioned. 

At the trial of the cause, at the sittings afler Michaelmas terra, 
1815, a verdict passed for the defendant. And in Hilary term 
foUowing, Curvoood moved for a N.T., on the ground, that 
the plaintiff at the trial was only allowed to go into evidence 
of one assault. He stated, that the plaintiff was about to 
prove another, but was stopped. Rule nisi granted. But 
it was, on argument, afterwards discharged; because the 
assaulting at the said time when, Src. in the singular number, 
in the plea, confines it all to one assault. 
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ADJOURNED SITTINGS AT WESTMINSTER. 



WICKS V. GOGERLEY. wmtmi««e», 

July 10, 1824. 

Assumpsit on a special agreement to pay 100/. by ^ promue to 
instalments, reciting that there had been a loan of ^onginsd^y^ 
the said sum, and securities given for it, that those uJ^ow^ree- 
securities had been given up and destroyed, and ment, is in- 
the present agreement substituted. J JSenuTc!^^ 

The sum (100/.) had been originally advanced f„°°^^^ 
upon the security of a promissory note at three repaid w de- 
months for 105/. ; at the expiration of the first three ^"*^*^ 
months, the defendant had paid 5L and given 
another note at three months for 105/. On this 
latter note becoming due, 51. was paid, and the pre- 

K 9 
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1824. sent agreement, which was free from usury on the 
face of it, was entered into. 

For the plaintiff it was argued, that the new 
agreement being for the 911m originally advanced, 
with legal interest, was freed from the taint of 
the usury in the first transaction, and Barnes v. 
Hedleyy 2 Taunt. 184. was cited. 

Best C. J. The principle established by the 
case referred to, is ; that where parties who have 
contracted and acted upon an usurious engagement, 
state an account, and agree upon the sum which 
would be due for principal and legal interest after 
deducting all that has been paid beyond legal 
interest ; and a fresh promise is made to pay that 
sum, such promise is free from the original usury, 
and is peifectly valid in law. But in order to bring 
this case within that principle, you must be satis- 
fied that every shilling which has been paid beyond 
legal interest has been repaid or deducted ; instead 
of which you find that payments for one half-year's 
interest at the rate of 20 per cent have been made 
and retained. If you believe the witness who has 
sworn to the original agreement, your verdict must 
be for the defendant. 

Verdict for the defendant 

Vaughan Serj. and CSiitty for the plaintiff. 
Pell Ser). for the defendant. 



See Chapmn v. Blacky 2 fi; & A. 5S8. Preston v. Jb^iboii, 
2 Stark. N. P. C. 237* 
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1884. 



ADJOURNED SITTINGS IN LONDON. 



BLOGG V. PINKERS, Administrator of Gtnu>BAu. 

PINKERS. "^"^ "• "«*• 

Assumpsit on a promissory note for 180/. payable in an action 
to the plaintiff or order, in " consideration of his ^ffi^^ " 
care and medical attendance bestowed on the not^expiftt. 

1 •• ed to be ** in 

maker. conndendon 

Notice of intention to dispute the consideration ^^^^ ^^* 

* can and m^ 

of the note had been given ; and the defence was, dicai attend- 
that the services of the defendant in the character ^^ ^fae^* 
of an apothecary^ and medicines furnished to the ^^ •'! *>«*<* 

tnat evidence 

maker of the note, formed the consideration, if any, was admiisibie 
and that being so, that the plaintiff could not reco- ^^j^on 
ver upon the note without showing that he had to have been 
obtained his certificate under the 55 Geo. 3. e. 194. nishedand 

e 2J^ scmcesper- 

, formed as an 

It was answered for the plaintifi^ that the consi- apoiJiecary; 
deration stated in the note did not necessarily im- ^^d, ^at** 
ply services as an apothecary, and that the plaintiff thepiaintiff 
in suing upon the note was not bound to bring cover without 
himself within the provisions of the statute, though 2f SiXin "' 
it miffht be otherwise if he had sued for the attend- ^^ g. 5. c. 194. 
ance and medicines. 

Best C. J. I ^all leave it to the jury to say 
whether the services for which this note was given 
were those of an apothecary ; if the defendant was 
not a physician or surgeon, but acted in the cha- 
racter of an apothecary, I think he cannot recover 

K 3 
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I824v ^ upon this note without bringing himself within the 
provisions of the statute referred to. 

Nonsuit with consent of plaintiff's counseL 

Vaughan Seij. and F. Pollock for the plaintiff. 
^ Pelt Seij. and Comyn for the defendant 




GufLDHALty CLARKE V. SAFFERY. 

On the trial of This was an issue directed by the Vice-Chancellor 
the Court^of *<> try " whether a commission of bankruptcy in 
Chancery^with ^hich the defendant was the petrtioninir creditor, 

power to the ,-, -. 11/., 11 

piaintifrtoex- had been concerted between the defendant and the 

f^*«^ bankrupt." 

witness; hdd. The Vice-Chancellor*s order gave the plaintiff 

that as natter . . , •iiiiij*i 

of right, pimn« leave to examine on the trial both the defendant 
St*^ and the bankrupt. 

examine the In the coursc of the trial the plaintiff's counsel 
thJSghcriied caUed the defendant, who was also one of the 
th ^dcforid^V ^signees, as a witness, and on an objection being 
standing in a taken by the defendant's counsel to the mode of 
cc^y r*^ examining the defendant, 

• 

Best C. J. said, there is no fixed rule which 
binds the counsel calling a witness to a particular 
mode of examining him. If a witness, by- bis con^ 
duct in the box, shows himself decidedly adverse^ 
it is always in the disa*etion of the judge to allow 
a cross-examination ; but if a witness called, stands 
jn a situation which of necessity makes him adverse 
to the party calling him, as is the case hercy the 
counsel may, as matter of right, cross-examine bim. 
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Vaughan Serj., and CampbeU for the plaintiff. 
Pell and Toddy Serjts., for the defendant 



1824. 



In Bastin v. CareWj Exeter ^ August 19th, 1824, 
where a similar objection was taken, and a cross- 
examination of an adverse witness allowed, 

Abbott Ld, C. J. said, I mean to decide this, 
and no further. That in each particular case there 
must be some discretion in the presiding judge as 
to the mode in which the examination shall be con- 
ducted, in order best to answer the purposes of 
justice. 




POCOCK V. BILLINGS. 

Action by the indorsee against the acceptor of a 
bill of exchange. 

The defence was, that Gray, the drawer of the 
bill, had negociated it after he had become bank- 
rupt, and that neither the plaintiff, nor several other 
indorsers, had given any consideration for the 
bill. The assignees were the real defendants. 

For the defence the declarations of an indorser, 
made whilst he was holder of the bill, were, after 
objection, received by Best C. J., as * being made 
against his own interest by showing he had no title. 
His lordship likened the case to that of declar- 
ations made by the owner of an estate during his 
possession. 

Nonsuit by consent. 

K 4 



6f7IU>HALL, 
JiUsf S7, 1824. 

Tbe (leclar- 
at oos of a 
former holder 
of abilLof ex* 
change, made 
during his poir- 
session, are 
evidence 
against a sub- 
sequent in- 
dorsee. 
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iH4f. Pell Seij. and Andrews for the plaintiff. 

Pococe' y^tighan and Wilde Serjts. for the defendant. 



V. 

BiLLinaf. 



Vide Pocock v. BUlings, 2 Bing. 269. 



GottDMAix, WRIGHT t;. PAULIN and Another. 

7% S8« 1884. 

Aoo^dwd- Case for an excessive distress, with a count in 

ant agamtt x^^.,^- 

whom the trover. 

piaintifr has YoT the plaintiff a primd facie case in trover 
^ce,hasno against one of the defendants was proved, and 
^tdto'br' there was no evidence whatever against the other. 

made a wit- 

^^eother Vaughon Sen. then claimed an acquittal for the 
S*S^ ktter. in order t. »,Ae him . «tn«>s. 

it finifhed. 

Best C. J. The defendant has no right to an 
acquittal until all the evidence, except that which 
he may himself have to give, is gone through, and 
then, if nothing appears against him, he may be ac- 
quitted to be made a witness. If you state that 
you do not intend to call witnesses, he may be ac- 
quitted now, but not otherwise. 

Verdict for the plaintiff against one defendant 

Wilde Serj. and E. Lowes for the plaintiff. 
Vaughon Seij., and Comyn for the defendants. 



See PhiUipp*! on E?idence, 6th edit. 2toL 304. 
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OXFORD CIRCUIT.— HEREFORD- 
Coram Park J. 



ROGERS V. JONES, Clerk. Auguu is. 

18S4. 

Trespass and false imprisonment, plea, not guilty, in an action 
It appeared that the plaintiff had been brought "^"^ ■ "*" 
before the defendant, who was a magistrate of the Ske impriflon- 
county of Cardigan^ upon a charge of having cut JS^V Jonvic- 
and taken away some ash trees, the property of one ^^ ^^ ^ 
Tliomas Davies. The magistrate having heard the sewioos wa» 
complaint, fined the plaintiff 20i (a), and upon his SoiofSde- 

fendanty where 

it appeared to have been framed upon a diflerent statute from dial of the Gommitment. 

Held) tiiat the 43 G.5. c.l41. $. 3. only applied to cases where the conviction had 

been quashed, and that the suilt of the pfuntiff could not be given in evidence in miti- 

Stion of damages, where the plaintiff onlv sought to recover the amount of a sum he^ 
d hem fined, and which fine he had paid in omat to be discharged from the commit-' 
ment. 



(a) By the 15 Car.2.c.2.«.2. it is enacted, that from and 
after the 24th June next enauingi every constable, headbo- 
rough, or any other person in every county, city, town corpo- 
rate, or other place, where they shall be officers or inhabitants, 
shall and may by virtue of this act have full power and au- 
tbofi^ to apprehend, or cause to be apprehended all and every 
person or persons they shall suspect, having or carrying, or 
anyways conveying, any burthen or bundles of any kind of wood, 
iiaderwood, poles, or young trees, or bark, or bast of any trees, 
Ql^ Wy^tes, stiles, posts, pales, rails or hedge-wood, broom 
•r fiirae; and by a warrant und^r the hand and seal of any one 
jaatioe of tl^e p^ace, directed to any officer, such officer shall 
have powGf to enter into, and search the houses, out-houses^ 
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refusing at a subsequent period to pay the fine, the 
defendant delivered to a constable a warrant of 
commitment, upon which the plaintiff was appre- 
hended, and who, after being a short time in cus- 



yardfl, gardens, or other places belonging to the houses of all 
and every person or persons they shall suspect to have any 
kind of wood, underwood, &c. and wheresoever they find any 
such, to apprehend and cause to be apprehended, all and every 
person and persons suspected for the cutting and taking of the 
same, and them and every of them, as well those apprehended 
carrying or any ways conveying any kind of wood, underwood, 
&&, as also those in whose houses or other places belonging to 
them, any such wood, underwood, &c. shall be found, to carry 
before one justice of the peace of the same county, city, &c. 
and if the said person or persons so suspected, apprehended, 
and carried before the said Justices, do not then and there give 
a good account, how he and they came by such wood, under- 
wood, &c. by the consent of the owner, such as shall satisfy 
the said justice, or else shall not within some convenient time, 
to be set by them the said justices, produce the party or parties 
of whom they bought the same wood, underwood, &c or some 
other credible witness, to depose upon oath such sale of the 
said wood, underwood, &c. (which oath the said justice hath 
hereby power to administer), that then the said person or 
persons so suspected, and not giving such good account, nor 
producing any such witness upon oath, to testify the said sale 
as aforesaid, diall be deemed and adjudged as convicted of the 
said offence of cutting and spoiling of the same woods, under- 
woods, &c. within the meaning of the said statute of queen 
Elizabeth (43 lUiz. c. 7-)> snd shall be liable to the punish- 
ment therein contained, and to such other proceedings and 
punishments as by this further act shall be further constituted 
and appointed on that behalf. 

By s. 3* it is enacted, that all and every person or persons 
convicted of the said offence in manner and form before in this 
act mentioned, shall, for the first offence, give the owner or 
owners such recompense or satisfaction for his or their da- 
mages, and within such time, as the said justice shall appoint. 
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ody, was released by the constable upon paying 16^ 
^ 20/. and costs, amounting to SL (a) Roqw. 

V. 

«er and above, pay down presently unto the overseersi 
.^ .or the use of the poor of the parish where the said offence 

or offences were committed^ such sum of money (not exceed- 
ing ten shillings) as the said justices shall think meet ; and if 
such offender orw offenders do .not make recompense or sa- 
tisftction to the said owner or owners, and also pay the 
said sum to the poor in manner and form aforesaid, dien the 
said justice shall commit the said offender or offenders to the 
hoose of correction for such time as the said justice shall 
think fit, not exceeding one month, or to be whipped by the 
constable or other officer, as in his judgment shall seem 
expedient. 

(a) The following is a copy of the commitment:— 

Ctrdigamfaiiey ) '^^ ^® ^E^ constable of /jiar, and to the consta- 
to wit. S ble of the parish of GtraniM, and to the keeper 
of the house of correction at Cardigan^ in this county. 

Whereas Thomas DavieSf of Wemfdin in the said county, 
gentleman, on the said 22d day oi March last past, did make 
oath before me John Joties^ derk, one of His Majesty's jus- 
tices of the peace for the said county, that, within the space 
of three weeks then last past, a certain quantity of wood, his 
property at Penylan^ in the parish of GtonntM, in the county 
aforesaid, was cut and spoiled, and from thence taken and carried 
away, and that he had just cause to suspect, and did suspect 
thai David Rogers^ o^ UmyMayd^ in the said county, yeoman, 
did cut and spoil, take and carry away the same. And whereas 
a certain quantity of wood, to wit, two ash-trees, suspected to 
be stolen, were, on the 2Sd of March last, by virtue of my 
warrant for that purpose,^ directed to the constable of Givuntof, 
in the said county, found in the cowhouse and haggard of the 
sttd David Rogers. And whereas the said David Rogers, on 
the 30th day of March last past, having been brought before 
me, did not, and could not give to me any satisfactory account 
bow he came by the said wood, nor could produce the party 
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I89i. ^ For the defendant a conviction r^ularly return^* 
ed to the court of quarter sesskms, and filed among 
the records, was put in» which his counsel contend- 
ed would be conclusive on the matter therein 
stated, and entitle the defendant to a verdict (a) 



of whom he bou^t the 8«ne, or any ceedible witoeM to ittisfy 
upon oath the tale thereof^ and theBeopon was bj me coo. 
Ticted of cutdng and spoiling the said wood, and ODdeved to 
pay the said Tkomas Daviny the owner of the said wood, the 
smn of 114. within twenty-five deys next- ensuing, in recom* 
pense and satisfiustion for damages, and also the sum a£90i* to 
the oretseers of the poor gf OBammt aforesaid, where the said 
offence was coannitted, ftr the use of the poor of the said 
parish. And whereas it appears to me that the said several 
sums have been duly demanded of him the said David Rogers^ 
but that he hath refused and doth refuse to pay, and hath not 
yet paid the same nor any part thereof. I do therefore hereby 
reqiure you the said constaMee of JUiBr and Qwinws aforesaid 
to carry the said Damd Rogers to the said house of correction 
at Cardigtm aforeiaid, and to deliver him to the keeper thereof 
together with this warrant, A»d. I do hereby conunand you 
the said keeper to receive him into your custody, into the said 
bouse of correction, and there to detain him for the space of 
twelve months, herein fiul not. Given under my hand and seal 
atTngtfron, the twenty-seventh dayof 4prii, in the year of our 
Lord one thousand ei^t hundred and twenty-four. 

JOHN JONES. (L. S.) 

(«) The followfaig is a copy of the conviction:-^ 

^^^''JJJJJ'^IbE it remembered, that on the SOth day of Marv* 
in the year of our Lord 1824^ David Rogers of Umytdhoydf in 
the parish of GtunntM , in the county of dardtgan, yeoman, was, 
upon the complaint of David Daviesy yeoman, convicted before 
me John Jones^ clerk, one of the justices of the peace for the 
said county of Cardigan^ in pursuance of an act passed in the 
sixth year of the reign of His Majesty George the Third, for 
that he the said David Rogers did, on or about the 19th day of 
March last, go into the wood grounds of and bdonging to Tho* 
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Russell for the plaintiff» objected that the con* *^ 
viction did not dupport the commitment, inasmuch 
as. the conviction appeared to be of an offence 
against the 6 Geo. 3. c. 48., whereas the commits 
ment was for an offence against the 15 Car. ^. c. S., 
and was drawn according to the form given for that 
pwpose in Bum's Justice. He contended tiiat it 
was a general principle that the conviction must 
apply to the same aSbnce as is stated in the com^ 
mitment, so that it might appear, upon comparing 
the two instruments together, that the party was 
convicted of the offence for which he was com* 
mritted. Massey v. Joknmm^ IS East^ &7* 8S* 

Park J. The conviction produced is, for all I 
can see, a piece of waste paper with reference to 
this commitment; the conviction is under the 
6 GeOf 3., which is a totally different statute ftom 
that of the commitment. I think the Conviction 
not sufficient for the piupose for which it is tender- 
ed by the defendant's counsel. 

The defendant's counsel then proposed to prove 
that the plaintiff was guilty of the offence So as to pro- 
tect the defendant under the 43 Geo. 3. c. 141* s. 2. 



mas DavieSf esq., of Wern/eUn, in the parish of Caron, in the 
county aforesaid, and then and there did cat, spoil, tidca, and 
feloniously carry away two ash trees, not then having the con- 
sent of the said Thomas Daviesy esq., the owner of the said 
wood, nor of any other person entrusted with the care thereof 
for which offence the said David Rogers was by me, the said 
justice, orderdL to forfeit and pay the sum of 90L together with 
9LOs.6d.£oit the chaises and expeiises previous to, and at- 
teiiding the said c<Hiviction, this being his first offence. Given 
under my hand and seal, the day and year above written. 

JOHN JOisiES, (t. S.) 
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f 

18£4. and also contended that even if the litatute did not 
Rogers ^PPfy ^ this case, the guilt of the plaintiff was 
admissible in evidence in mitigation of damages. 



r. 
Jones. 



Rmsell contended^ on the authority of Gray v. 
Cookson, 16 East, 13., that the statute of the 
43 Geo. 3. c. 141. only applied to cases where there 
had been a conviction quashed ; and that as to the 
admissibility of evidence of the plaintiff's guilt, in 
mitigation of damages, independently of the sta- 
tute, that it could not be received, as he sought 
only to recover the 20/. actually paid by the plain- 
tiff to the constable, to save himself from being 
taken to gaol, which were damages not capable of* 
being mitigated, and to which the plaintiff must be 
at all events entitled. 

Park J. was of opinion, on the authority of the 
case cited, that the 43 Geo. S. c. 141. applied only 
to cases where the conviction was quashed, and 
that at all events the plaintiff was entitled to recover 
damages to the amount of the money he had ac- 
tually paid to the constable for his release. 

Verdict for the plaintiff damages 9Sl 

W. O. Russell and 2>. S. Daxdes for the plaintiff. 
W. E. Taunton and Sir W. Owen for the de- 
fendant 



In the following Michaelmas term» Sir TV. Owen 
moved for a new trial, First, on the ground that the 
convictiont regularly drawn up and filed at the quar- 
ter sessions, was a sufficient justification in this col- 
lateral proceeding, and cited the cases of Strickland 
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V. fVardy 7 T. R. 633. in notis. Massey v. John- ^ i^«*^ 
son^ 12 East, 67m &nd Gray v, Cookson, 16 East, 13.; 
Secondly 9 on the ground that the defendant ought 
to have been permitted, under 43 Geo. 3. c. 141. 
s. 2., to prove the plaintiff guilty of the offence 
of which he was convicted, and contended, if it 
was held that those provisions of the statute only 
extended to actions on the case where the con- 
viction had been quashed, it would put magistrates 
whose convictions were unimpeached and valid, in 
a worse situation than justices whose conviction 
had been quashed, which was an absurdity, and an 
injustice which never could have been contem- 
plated by the legislature. And he also contended, 
that in any case the guilt of the plaintiff was evi- 
dence in mitigation of damages. 

The Court, however, refused to grant a rule, 
sa3dng, as to the first point, that in this case the 
magistrate was bound by the erroneous commit' 
mentf notwithstanding the regular conviction. And 
as to the second, that it had been decided, that the 
statute of the 43 Geo. 3. applied only to actions on 
the case where the conviction had been quashed. 
They were also of opinion that as the verdict had 
been given only for the amount of the penalty and 
costs which the plaintiff had paid, and not for any 
vindictive damages, there was no injury done by 
the rejection of the evidence, even if it were ad- 
missible, in mitigation of damages. 
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WESTERN CIRCUIT— WINCHESTER. 
Coram Abbott, Ld. C. J. 



WxKCH»T«. JOLIFF V. BENDELL. 

Atlg. 5, 1884. 

Oertain fheep, AasuMPsiT on a Warranty of certain sheep sold 

hShS? md ^y ^^ defenda^t to the plaintiff. 

sound in every The first count Stated the sheep to be warranted 

I^^^^[^ sound. The second, free from goggles. 

sound. Two -pji^ sheep, one hundred in number, were sold 

months attei^ , i*^ /• ^ -«^^ a i . o « 

wards mat on the 12th 01 Augustf 18S3. At the time of the 

SedL There 8^1® they were, in appearance, perfectly sound and 

was nothing thriving, acd continued so until the middle of 

diMse of October following, when one or two of them ex- 

jj^^^*2ieir hibited symptoms of a disease called by farmers 

mrioos con- (he gogglcs. The shecp afiected showed signs of 

was^ m the ^^ giddiuess, swelling of the eyes and hanging of the 

2^J^" ^^ head* From the time they were first seized, they 

breeders, an grew weaker and weaker, and for the most part 

^2^^!^^ died in about a week or ten days, and, on dissec- 

ed the tlou, there were signs of water in the head or 

£S^e of brain. On the whole, about fifiy of the sheep had 
^^SfiSowL ^®^ under the same appearances, the rest con- 

pearance; tinued apparently well up to the time of the triaL 

hdd^thatthis _, ^^ \ ' ^u u xi. u- L 

disease was an There was no contagion : other sheep with which 

^di^^^e *^®y ^^^^ ^^^ *^^ ^^P* ^^ving continued healthy, 
time of the Several fiumers and others conversant with sheep 

sale^ the juir 

being of opndon» that ^ it oitted in the conttitution of the sheep at that time." 
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• 

were caiUed for the plaintifl^ who stated the goggles 1824^ 
to be, in their opinion, an hereditary disease, aris- 
ing from breeding " in and irij orjirom relations ;" 
and that sheep so disordered would thrive, and 
seem to be in sound health generally until two or 
three years old. That there were no means of 
discovering by the appearance or otherwise, that 
sheep were so affected. That it was generally 
fatal, and no cure or prevention known for it, and 
reputed amongst farmers an unsoundness. The 
evidence for the defendant went to show, that the 
sheep were of a pedigree free from «< breeding 
m and in^^ and that others of the same sort and 
older were perfectly sound. The warranty was 
proved without dispute, and the sheep were all of 
the same breed. 

For the defendant it was contended, that the 
sheep having been healthy and thriving at the 
time of^ and for two months after the sale, must 
be considered as sound at that time ; that, inas- 
much as there were no previous symptoms to con- 
nect the disease of which they died with their 
former state of health, there was nothing to show 
that the disease existed at the time of the sale ; and 
that an hereditary liability to a particular disorder 
was of too uncertain a nature to be capable of 
proof, and could not be legally considered as 
an unsoundness existing at the time stipulated for 
in the warranty. 

Abbott Ld. C. J. left it to the jury to say, 
** whether, at the time of the sale, the sheep had 
existing in their blood or constitution the disease of. 

VOL, I. L 
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l8tM. which they afterwards died ; or, whether it had 
arisen from any subsequent cause?'' 

Verdict for the plaintiff for ISO/., the 
value of the sheep which had died, 
the defendant agreeing to take back 
the remainder. 

P. WiUiams and Carter for the plaintiff 
Wilde Serj.9 and Tancred for the defendant. 



W1NCH.8TIE, HOLMES V. LOVE and TUCKER. 

ii.Ji. being in- UsE and occupation. 

▼cy^ by ^ecd The premises, for the rent of which this action 

t^trustew? ^^^ brought, had been let for a term of years to 

the benefit of Edword EdwordSj who had become insolvent, and 

SthTjro^- by a composition-deed, dated April 19th, 1822, had 

80, that "if all assiimed his real and personal estate and efiecfs 

and every the ^ „- . _ -% m ^ > 11 

creditors of to Woodman^ Lwe, and jTucker, m trusty to sell 
iy^whose ^^^ distribute the proceeds, after payment of the 
debts' do expenses, amongst themselves and all other ere- 
more°han 5/., ditors who should executc the deed ; with the fol- 
«ecutc?or ^ ^^^ing proviso ; that " If all and every the cr©. 
otherwise oon- ditors of the Said Edward Edwards, whose debts 
d^ within ^o respectively amount to more than 5/., shall 
ftS"S?*i refuse to execute, or otherwise consent to this 
thereof, the deed withUi six months from the date thereof^ 

said deed 

shall be Toid to all intents and purposes.'* 

Held that a lease vested in the tniuees, could not be defeated un8er this proviio 
wfthoot an express refusal of effer^ creditor above SL to execute or consent. 
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Ae said deed shall be null and void to all intents 
and piixposes." Love and Tucker^ the two de- 
fend^its, executed the deed^ and proceeded to 
sell the crops and stock then on the estate, EcU 
wards still continuing in possession. The half- 
year's rent due at hady-day^ 1823, was paid by 
them; and their liability for the subsequent 
half-year's rent, due at Michaelmas in that 
year, depended on the question, whether the 
estate which vested in them by the assignment had 
determined by the non-acquiescence of the cre- 
ditors, none of whom had signed the deed. 
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1824*. 



HOLXSS 

Love and 
Tucker. 



C. F. fFiUiams, for the defendants, having 
stated, that he was in a condition to prove a dis- 
tinct refusal by several of the creditors to execute 
or consent to the deed, but that he could not show 
any application to all the creditors, contended 
(with E. Lowes) that the proviso must be con- 
strued to mean, if any should refuse, and being 
construed or; and that the not signing was a refusal 
within the meaning of the proviso, and therefore 
the estate ceased at the end of six months. 



Abbott Ld. C. J. (having looked through the 
whole deed) said, *< I am of opinion, that the 
estate vested in the defendants by this assignment 
has not been defeated. And the whole case de- 
pends upon the construction of the proviso, on 
which two questions arise : 1st, Wliether mere 
forbearance to sign is equivalent to a refusal. 
2dly, Whether the words " all and every'' must 
be taken to mean " all or every.** Now, it must 
be recollected that the effect of the proviso is to 

L 2 
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1824>. ^ defeat an estate already vested, the deed must 
therefore be construed strictly, and, I think, that 
mere forbearance to sign does not amount to a 
refusal after a notification. The word refuse must 
be understood according to its ordinary and com- 
mon acceptation, and before a person can be said 
to refuse, his consent to the thing required must 
be asked, and an actual application is therefore 
neciessary. As to the second question, it must be 
shown that the construction contended for, would 
more consist witli the declared intention of the 
parties than the literal one. Now, the effect of 
the alternative construction would be to make 
void the deed, in case one out of one hundred cre- 
ditors refused to sign, which would go to deprive 
the ninety-nine who chose to sign, as well as Ed- 
wards himself, of the benefits to be derived from 
the deed. The trust is to satisfy all the creditors 
who execute, and that object would alsb.be de- 
feated. Not being satisfied, therefore, that an- 
other construction than the literal one would be 
more conformable to the intention of the parties, 
I think the literal one must prevail. I entertain 
no doubt on the subject myself and as this case 
has already been discussed before my broths (a), 
I know that they are of the same opmion on both 
points. The defendants must show diat all the cre- 
ators have been applied to, and have refused. 

This not being done, the jury were directed to 
find a verdict for the plaintiff for 19,0L 



{a) Tliis was a second trial, the case was argued in the sitr 
tings out of terin, before the puistie judges of the court of 
King^s "bench, ^ee 3 B. & C; 242. 
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Sehffyn^ Edwards, and Carter for the plaintiff. 182*. 

C i?; Williams and £. iowe^ for the defendants, «'• 

Lots and 

TUCKSA« 



In the Michaelmas Tenn following a new trial 
was moved for upon the points made at the trial ; 
and also upon an error in the amount of the 
damages. The Court refused the rule riisi on 
the former grounds, but granted it on the latter 
only. 



DOE on the Demise of TILM AN v. TARVER. Winchester, 

<^«!ff.6, 1824. 

Ejectment to recover possession of certain lands In auestions of 
in Areton in the Isle qf Wight. . Sfe^**"^ 

The plidntiff claimed under the will oi Catharine ^ndinf to 
Lady Fairfiix. The wiU was dated the 20th of tTr^S^' 
April, 1719. Soon after which the testatrix died, ^^ *°M"«* 
and devised all her real estates to A. B. and C. D., upon failure of 
and their heirs for ever, in trust, out of the rents Sot ^^r 
and profits to pay all her debts, funeral expenses, u^i2°"^*^' 
&c, and, after the payment of all debts and funeral bie for the ' 
expences, remainder to her first and other sons ^St'fit 
for life, and their issue in tail male respectively ; p^non, if 
remainder to her daughters in tail ; remainder to um li^t 
her right heirs. Handwriting 

The plaintiff claimed as devisee ot* Dennis Mar» paper may be 
/in, grandson of one of the daughters entiUed to the SpSiSr?'' 

• •. -.1. .u !...,.. witnew, first 

companng it with other authenUc old wntiogs at the time of the trial 

L 3 . 
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1824. 



Dos on the 

demue of 

TZUCAN 

Taatsk. 



estate tail in remainder, and last surviving issue 
of the family. 

In order to establish the pedigree, the declara^ 
tions of the mother of Dennis Mar tin j showing the 
extinction of the issue of persons standing in the 
line of the entail between her and the then pos- 
sessor of the estate, were offered. 

Wilde, Serjt. objected, that these declarations 
were those of a person interested, inasmuch as 
the title of the plaintiff was that which the person 
making them would have had now if . living, and 
which she had in contingency and expectation at 
the time of making them. 

Abbott Ld. C. J. I think them admissible 
notwithstanding, having been made ante litem 
mortam. I remember a case of title to a peerage 
before the House of Lords, in which the widow 
was allowed to prove the declarations of her 
deceased husband in support of her son's title, 
though the husband, if living, would have had the 
right which the declarations went to establish ; 
and this has been followed up since. If no con- 
troversy existed at the time, the principle acted 
on is, that such declarations are admissible, though 
subject to observation. 

In order Xo show that Yard Farm was part of 
the manor of Areton, which clearly passed under 
the will, a paper was put in, entitled, <* An ac- 
count of Edward HayUs, receiver of the I^ qf 
Wight estates of the Lady Fairfax for two years 
ending at Michaelmas, 17S7;'' and containing, 

^3 
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amongst other entries relating to the manor of 
Aretofif the following : 

" For rent, £ s. d. 

" John Pike, for Yard Farm - 9 6 8" 

Edward Hat/lis appeared by the books and rolls 
belonging to the manor to have been steward, 
and this paper was handed over to the present 
steward, amongst other papers and books relating 
to the manor, by the representatives of the late 
steward. 

It was at first olBTered without any proof of the 
handwriting ; and, on this being objected to, 

Abbott Ld. C. J. directed the person producing 
the paper to compare it with the handwriting of 
Edward Haylis in other papers belonging to the ma- 
nor, and to say upon oath, whether he believed the 
writings were by the same person. His Lordship 
said he recollected Mr. Justice Lawrence, on a 
trial at Worcester, directing a iAv. Benjamin Price, 
then accidentally in court, to compare an ancient 
writing with other papers purporting to be written 
by the same person, and to give his opinion on 
the identity of the writings. 

Verdict for the plaintiff. 

Adam, Sehcyn, and Manning for the plaintiff. 
Wilde, Seiji and Carter for the defendant. 
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Doe on the 

demiBe of 

TlUCAN 

V. 

Taatba. 



Vide Hiillipps on Evidence, 1 vol. 47S. last edit 
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1824. 

DORCHESTER. 



Coram Abbott, Ld« C.J. 



DoRCHBSTM, REX V. The INHABITANTS of the Countj 
i<i«. 18,1824. of DEVON. 

A bridge used Indictment for non-repair of a bridge, in the 

only on occa- « t 

lion of floods, usual form. 

of anS^oiTt '^^^ bridge in question was approached by a 
lide the road causeway l3dng alongside the main road, which led 
uaedTbeida through a ford close by and below the bridge, 
public bridge, The causcway and brid^ were open at all times 

and tbe county •r c^ » 

liable to re- to Carriages, &c. but only used by the public in 
^* case of floods, which rendered the ford impass- 

able \ and, in very high floods, the bridge itself 
was impassable. There were no parapets, nor rails^ 
nor ever had been ; nor did it appear, that the 
bridge had ever been repaired, though its existence 
was spoken to for sixty or seventy years by old 
witnesses. The road leads from marketrtown to 
market-town. 

It was objected that the averment, that the 
bridge was used by all subjects, &c. at all times, &c., 
was not supported, and the county was in these 
circumstances not liable. 

Abbott Ld. C. J. The bridge is at all times 
open to the public, and may at all times be used, 
though, as matter of convenience, it is only used 
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in time of floods. I think the county liable to 1824. 
repair. "^^^ 

. Verdict for prosecution. ^ , «>• 

'^ The Imhaiit- 

AUTBOf 

PeU Serjt and C. F. mUiUms for the prose- D«^^- 
cution. 

Tancred for the defendants. 



Rex ▼. InhabitanU of NoHhamptoni 2 M. & S. 262. 






FRYER V. BROWN. . ^o?' 

Assumpsit on the money counts, and a count for The plaintiff 
interest. L^£? 

nve in e?i» 

The plaintiflT declared as the surviving partner 3ence an ad- 
oi Fryer and Andrews^ deceased. defendanMhat 

The defendant, in a conversation with a clerk ^* ^^ ^^^ 
in the plaintifi's bank, relating to the plaintiff's ez^ange 



demand, admitted that he owed 147/1 on a bill been returned 
of exchange drawn by Gilhy and EVis on Jtmes^ ?dw^^*^di 
which he had indorsed to the plaintiff and which aduowiedg- 
had been returned dishonoured j and said, " I ad- ^t,]^ *^" 
mit the debt, and you have your remedy against ^ugh no so- 
me, but I hope you will forego interest, and I will duce theUli 
pay you the principal.'' SSifheid 

also that inte- 

It was objected by FeU Serjt. that the bill of JS^JSaW? 
exchange beine the foundation of the plaintiff's "^"^^^ *^« ^ 

• ^ o r wai produced. 

Where two indonements of the same party appeared on a bill of exchange, with an 
intermediate one of another penon ; held that the first indorsement must be pre* 
ftomed to hate been made before the bill became due. 
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1824k ^ demand, notice to produce ought to have been 
given, and without the bill this conversatioQ was 
inadmissible. 

Abbott Ld. C. J. I am of opinion, that, upon 
the whole evidence, the plaintiff was not bound to 
give notice ; but, unless the bill is produced, I 
shall tell the jury not to give interest 

The bill was afterwards produced by the de- 
fendant, and was dated 13th February^ 1813, at 
one month, for 147/*; it was indorsed by de- 
fendant in blank, by Fryer and Co. specially, to 
Mortimer^ then by Mortimer ^ and again by Fryer 
and Co. 

It appeared that one Qapcotty now living, was in 
partnership with Fryer and Andrews the whole of 
1813 ; and a question being made as to the time 
of indorsement by defendant, to show that plain- 
tilB^ Andrews and Clapcott were in partnership when 
the bill was negotiated by the defendant with the 
bank. 

Abbott Ld. C. J. said, the circumstance of 
Fryer and Co.*s indorsement being twice on the 
bill was so strong to show that they had taken 
and negociated it before it became due, and re- 
indorsed it after it was returned dishonoured, that, 
unless proof to the contrary were offered, he 
should presume, that the first indorsement was in 
1813. 

The clerk who made the indorsement having 
been called, and stated he had no recollection of 
the time when it was made. 
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Abbott Ld. C. J. directed a 1824^ 

NcMQsuit. 

^£^71 and E. Lowes for the plaintifH 

Pell Seijt and R. Bayly^ for the defendant 




See Cameron t. Smith, 2 B. & A. S05. Du Belloix v. JVa^ 
terpariy 1 Dow. & Ryl. 16. 



BODMIN. 



Coram Gabrow B. 



REX V. TREMEARNE. , BomnK. 

This was an indictment for perjury, charging that Aju^at 
one A. B. had been tried and convicted upon an rXse™*!^^^ 
indictment, for certain olBTences therein mentioned ; "* indictocnt 

' clearly bad in 

that A. B. afterwards obtained a rule, calling on point of law. 
the prosecutor to show cause why a new trial for^SS^*"* 
should not be granted, and that the defendant, in "p* avemng 

1 .11/* 1* i« tnc mattCTi 

order to prevent the said rule from bemg made ab- falsely iworn 
solute, made the aflSdavit whereon peijury was J^^r"*^ 
assigned. S'Tik^ 

There was no averment that the matters falsely within'tiii» 
sworn to were material, nor could it be collected •'^^^"'y* 
from the indictment that they were so. 

Upon the case being called on Garrow B. poinjU 
ed out the objection, and called upon the counsel 



I 
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IBM. for the prosecution tb suppor^the indictment. Rex 
'v. Souter, 2 Starkie's N. P. C. 428. Russ. Cr. L. 
1789» was cited. 

Garhow B. I think this indictment is unques- 
tionably bad, and that no future proceedings can 
be had upon it, in case the defendant should be 
convicted. I therefore think it my duty not to 
consume the time of the Court in a trial that can 
answer no beneficial purpose. And I am not act- 
ing on my own opinion merely, for I have the ad- 
vantage of the Lord Chief Justice's authority, who 
is clearly of opinion that the indictment Is bad, and 
that under such circumstances it is the duty of a 
judge not to proceed. 

Cause not tried. 

Pell Seijt, Adam^ Wilde Serjt, and Maiming 
for the prosecution. 

C. F. Wtttiams^ R. Bayly ^ and Carter for the de- 
fendant 



See Rex ▼• Deacon^ wprof 87. 
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^ ■ : 188*. 



BRISTOL, 



Coram Abbott Ld. C. J. 



WALTER V. HAYNES. J^*:^,^ 

1 His^ was an action of assumpsit upon a bill of ex- A letter di- 
change by an indorsee against an indorser. s^^^^BrU- 

In order to prove the notice of dishonour, it was toi^coatuvmg 
shown on the part of the plaintiff, that a letter, con- duhonoorof a 
taining such a notice, and addressed to " Mr. Jjf ^I^'bccn^ 
Hm/neSf Bristolf^* was put into the post-office. put into the 

post-offioe; 
held that this 

Abbott Ld. C. J. This is not sufficient proof of SSit°S<SSf 
notice. Where a letter, fiilly and particularly notice, the di. 
directed to a person at his usual place of residence, too gen^to 
is proved to have been put into the post-office, this^ J^ 5<mAat 
is equivalent to proof of a delivery into the hands the letter 
of that person ; because it is a safe and reasonable i»rti€ukr in- 



presumption that it reaches its destination ; but ^^^^^^ ^' 
where a letter is addressed generally to ^. B. at a 
large town, as in the present case, it is not to be ab- 
solutely presumed from the fact of its having been 
put into the post office, that it was ever received by 
the party for whom it was intended. The name 
may be unknown at the post-office, or if the name 
be known, there may be several persons to whom 
80 general an address would apply. It is, there- 
fore, always necessary, in the latter case, to give 
some further evidence to show that the letter did 
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I82i. ^ in fact come to the hands of t^e person for whom it 
was intended. 

Other evidence was then given, tending to show 
that the letter had been received by the person to 
whom it was addressed, and the plaintiff had a ver- 
diet 

Pell Serjt and Manning for the plaintiff. 
Bampas for the defendant. 



Vide Saunderson v. Judggy 2 H. B.509. Pofier t. Gordon^ 
7 Ea!Cs85. Kufh v. Wettoth 8 Esp. N. P. C. 54. ScaU o. 
L^gbrd, 9 East, 347. S. C. 1 Campb. 246. HatMns t. Ruit, 
Pfeake, N.P.C. 186. 



CASES 



ARGUED AND DECIDED 

AT NISI PRIUS, 

IN E.R 

AT THE SITTINGS AFTER 

« 

MICHAELMAS TERM, 
5 Geo. IV. 1824. 



ADJOURNED SITTINGS AFTER TERM AT 

WESTMINSTER. 



REX V. LYON and another. 'Sil^ 

This was an indictment for a nuisance in obstruct* An indictment 

ing a highway. to a hijhwmv. 

The highway was described in the indictment »totedittobe 

1 !• 1 . 1 « /. 11 1 a way for «« 

as *' a common public highway, &c. for all the the ficse sub- 
liege subjects of) &c. to go, return, &c. with their J^,*&f ^S 
horses^ coacheSi carts, and carriages, in and along the ^^. ** *®«»f 

Sam^" &C. i9mlearriage$:' 

It was proved, that the highway in question ^^J^St 
passed under an arch-gate way, nine feet broad ^^ ^ particular 

descnptioDy 
and loaded in a particular manner could not paM along thif highway : Held that this 
not a misdescription, it not being laid as a highway for ail carts^carri^ges^ Ac 
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1824p. and ten feet high ; through which carts of a par- 
R^' ticular description, loaded in a particular way, 
«• could not pass. 

The counsel for the defendants objected, that 
the way proved was different from that described 
in the indictment, that the indictment should not 
have described this a highway through which '< all 
the liege subjects oi^ &c. could go, return, &c. 
with their horses, coaches, carts, and carriages,'* 
&c. but have described the way particularly accord- 
ing to the fact 

LiTTLEDALE J. I have some doubt whether this 
indictment is properly framed in describing this 
as a way for << all the liege subjects of, &c to go, 
return, &c. with their horses, coaches, carts^ and 
carriages,'' &c. ; as there are many carriages in use 
which could not pass through this way. I shall 
not, however, stop the case, but reserve the point 
for the defendants to move the Court upon it if 
they think fit. 

One of the defendants was found gaOty. 

Gumey and for the prosecution. 

Abraham for one of the defendants. 
-F. Pollack for the other. 



In the following Hilary Term, Abraham moved 
on this point But the Court were of opinion, 
that the objection ought not to prevail, the mean- 
ing of the indictment being diat such coaches, 
carts, and carriages should pass along it as* the 
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width of tii€ fMd, or as in this caise the Mfcfaway 
would permit^ it waa not laid as a way lor ail 
carts, cMdagm, Uc. 

Eule re&sfed^ 

See ABen v« OryAtmd, 8 Ei^ 4w Jku? ▼• /nAoU^Anfo ^^Ifci-i 

^«U, ibid«y 6« ik«. Aev v* litkabiUmU ^ Ncfrthampton, 

2M.Sc8. 269. /I^j? Y. InhabUanis of LancatfUrSt i^um. Ass. 

182D, Starkie's Evidence^ Pait 4. p. S16. i^« v. iHJiabitaliti 

qfHevahi miprai 144. 




PARTRIDGE, q. t. v, COAtES. w.,™iHm., 

i>«C. 14, 1834. 

Debt on 12 Ann. st.2. ^.IC. to recover* pettillie^ 

for usury* '^ debt on the 

The declaration stated, *^ that after thft ^$th to rerovcr ^ 
day of September 1714, to i^it, On the dd da^ S?'^'^*The 
qfjuh/ 1824f, one ITiomas Dauncej/ ms^de hU bill declaration 
of exchange, bearing date the sattte day arid yfiaf, S^Se^SJ 
directed to one Daniel Orphen, Ivhotti he th^rebv^ antaaerwards 
required to pay three months tsMst the date, to mS 5d ^ Jidy 
order, the sum of lOOi, which bili of exchange ^H^i^^S^ 
the siid Daniel Ofpheri, oii the sam^e day and year anddwybrAww 
accepted ; and the said bill of exchangfe being^ do ^^i^^/or 

accepted, after^wards after die 29th of Septmbef SiTi^^S 
1714, to wit, on the dd day (if July 1824, it was theieii^mid 
corruptly, &c. agreed between the said defendant o^J^^tii," 
aiid the said Thomas Dumicey ; th^ the said de- ^^^ 
f^nddiit should lend to the said TJumds Dauncey prov^tohaTe 
the sum of too/, and should forbeii* aiid gfive day tetSf/^.- 

held that this 



was a fatal variance : that the di^ thmtoh lai4 under il' vidMM is nuterial ; that in 
an action for usury it must iq)pear on the lace of the^ record, that &e period of fbrbear- 
anoe is such, that the interest taken u more than the parly is by law afiowtd to receive, 
VOL, r. ^ M 
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1824f. 




of payment until the said bill of exchange should 
become due, to wit, until the 6th day of October 
then next following ; and that for the forbearing 
and giving day of payment of the 100/. the de- 
fendant should receive from the said Thomas 
Dauncey the sum of 6/. 5s* y and that for se- 
curing the payment of the 100/. so to be lent, 
the said Thomas Dauncey should indorse and 
deliver to the said defendant the said bill of ex- 
change,** &c. 

The declaration then averred, ** that the defend- 
ant afterwards, to wit, on the said Sd day qfJvly 
1824, did lend and advance to the said Thomas 
Dauncey the said sum of 100/., and did Jbr bear and 
give day of payment Jbr the same to the said 2%o- 
mas Dauncey, from the lending and advancing 
thereof, until the 6th day of October. And that 
in further pursuance of the said corrupt bargain, 
the said defendant then and there, to wit, on the 
said Sd day qfJuly 1824, did take from the said 
Thomas Dauncey the sum of 6L 5s. Jbr thejbrbear^ 
ing and giving day qf payment thereqfas aforesaid; 
and that to secure the payment of the 100/. the 
said Thomas Dauncey in further pursuance, &c. 
indorsed the said bill of exchange. And the said 
plaintiff saith, that the sum of 6/» 5s. exceeds the 
rate of 51. per cent., contrary to the form of the 
statute,** &c. 

It appeared in evidence, that the defendant on 
the 5th (ff July 1824, gave to Thomas Dauncey a 
check on his banker for 98/. 15^., dated the 3d qf 
July, 1824, and received at the same time from 
Dauncey five pounds in notes. 
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Denman for the defendant contended, that this 
was a fatal variance ; that it appeared in evidence 
that the money was not advanced until the 5th of 
Jtdy^ the day the check was delivered to Dauncey^ 
whereas in the declaration the time of forbearance 
is stated to be <' from the lending and advancing 
thereof/' which according to the declaration must 
be taken to be the 3d of July^ and not the 5th as 
proved. If it is contended that the Sd of Ji^ is 
not to be taken as the day, because laid under a 
videlicet^ then no 'day is laid in the declaration 
from which the defendant forbore : but the time 
being stated under a videUcet^ cannot in this case 
make it immaterial, for unless the period of for* 
bearanoe is stated, there is nothing upon the re- 
cord to show, that an offence has been committed 
against the statute ; if a day is material, the put- 
ting it under a videlicet will not make it immate- 
rial; Johnson v. Prickett^ S Saund. 291* b. 4th 
edit. It is also necessary on another ground that 
the time should be stated, viz. in order to protect the 
defendant against a second action for the same 
offence. The cases of Carlisle v. Trears, Cowp. 
671. Harris q. t. v. Hudson^ 4 Esp. N. P. C. 152. 
Brooke q. t. v. Middleton, 1 Camph. 445. are ex- 
pressly in point. 

Abbott Ld. C. J. . There is nothing in the last 
objection of the defendant's counsel, namely, that 
it is necessary that the time should be stated in 
order to protect a person against a second action 
for the same offence ; that may always be done by 
proper averments. The force of the other objeo- 

M 2 
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Notice to a 
defendant to 
produce a 
check drawn 
by him and 
paid by his 
Danker, is suf- 
ficient to en- 
title the plain- 
tiff to give ^ 
condary evi- 
dence of its 
contents, al- 
though die 
check re- 
mains in the 
banker's 
hands. 



tifm is$ that it must appear on the face of the de- 
claration ; that the money paid for forbearance, is 
more than the proper rate of interest, and there- 
fore it is material that a day should be stated All 
the cases the defendant's counsel have cited as far 
as they go di£fer from the present ; and this pcnnt 
therefore cannot be decided so much upon author 
rity as upon principle, I am of opinion that you 
must, in a declaration for usury, show, on the face 
of the record, that the period of forbearance is such, 
that the sum taken for interest is more than the 
party by hw is alloif^ed to take ; if in this caae yoa 
omit aJtogetbier the 3d of July^ then the only alle* 
gation on thfi record will he, that the forbeiarance 
is from the day of lending ; still the Sd of Jufyf 
notwithstanding the videlicet, must be considered 
as the day of lending, and that being so, I am of 
opinioa the money having been proved to have 
been lent on the ^th, the variance is fiital. 

Notice had been given to the defendant to pro- 
duce thi^ check for 98/. \5s. Upon the npn-prp^ 
ductioQ Qif which, the plaintifiTs counsel pr<qpo9§4 
to give parol evidence of its contents. 

Dmmm ol^ected, as the pheclf: was in tiliQ qih- 
tody of the banker ; or, at all event|» i| had not 
been shown to have been delivered from the banker 
1^ th^ df;i^dant« 

i^oTT Ld* C. J. I thinly th^ plaintiff hf^ doite 
enough to entitle him to giv^ secondary evideiH^ 
^ its co^t/^xts^ Cliedi;^ are generally re(^rn«^ 
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t^ bdtfker, tiii^ymiBt be con^dered in tb6 poises- i^Sli 
flioD af the ciidtomer ; the baiiker is hiff agent. Pakveidqe 

Nonstiit ^- •' 

COATSS. 

Scarlett a6d Ahrahmh lor the -pMu/dSL 
Betmm C. S., F. Pottoek, and lfoi<f foF tiie de^ 
fifndjaift. 



See Saunders' Rep. 1 vol. 295 ar. 5th Edit« 



^j^ ,<>>>...;, .^^ »..^>^^Y 



ADAMS «;. KELLY. wbstmikste*. 

1^. 14, 18S4. 

Ca^£ for slander. In order to 

There were sevend cotintaf itt Ae dcfcl^tion; drfCTfitLd 
aftatittg the words in difierent ways, and the last caused and 
count stated, 'Hhat the defendant did compose and printed libei 
publish, and cause and procured to be composed f^ ^ inserted 

* ^ *^ina news- 

and published and inserted in a certain public paper; a 
newspaper^ called the Observer^ of and concerning ^SSa^^J^ 
the plaintiff, &c. the following false, &c. Ubel,'* and ffP^^P^^^** 
then set out with the usual irmutndos^ the paragraph given a written 
inserted in the paper. '^^^^ % 

The words stated in the first count, were proved the news^ 
to have been spoken by the defendant, ^nd the tratTof which" 
following evidence was offered in order to prove m^nl^ted^fa?' 
the last count of the declaration. the defendant 

forthepurpose 
of such publication, and that the newspaper then produced was eiiactly the sam^ with 
the exception of one or two slight alterations, not afiectin^ the sense : Held, that what 
the reporter published, in consequence^ of what passed with the defendtfit, might be 
dMskfered as published hj th^ defendant ; bot that the new8{)m)er could not be read in 
cvidtne^ without produdmgthe written accoont delireipedby m witoeif to the editor. 

M 3 
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1824^ A witness (at that time a reporter for the 06- 
server newspaper,) stated that he had met with the 
defendant, who communicated to him the slander- 
ous matter set forth in the first count relating to 
the plaintifl^ which the defendant said would make 
a good case for the newspaper. The reporter de- 
sirous of obtaining information for his paper, at- 
tended the defendant to an adjoining tavern, and 
who gave him a more detailed account, for the ex- 
press pui^ose of inserting it in the paper with 
which the reporter was connected. Afterwards, 
from the particulars communicated by the defend- 
ant, the reporter drew up an account which he left 
at the office of the Observer^ to be inserted in that 
paper. 

An Observer newspaper was then put into the 
witness's hands, and he stated that a paragragh 
in that paper contained exactly the same account 
which he sent to the editor, with the exception of 
some slight alterations, not affecting the sense, 
made by the editor. 

The counsel for the plaintiff then proposed to 
read the newspaper. 

Gumey for the defendant objected to the news- 
paper being read ; the written paper which the re- 
porter sent to the editor, containing the account 
communicated to him by the defendant, must be 
produced j whether the printed paper is a copy of 
what the reporter has written, can only be seen by 
comparing them together* 

Abbott Ld. C. J. This newspaper is proposed 
to be given in evidence, in order to sustain that 
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count, which charges the defendant with publish- 1824j, 
ing the printed libel set forth in the declaration. adam's 
The evidence is, that the reporter put something in »• 
writing from his conversation with the defendant, 
and which he gave to the editor. What the re- 
porter published in consequence of what passed 
with the defendant, tnay be considered as pub- 
lished by the defendant ; but you must show that 
what was published is that which was given to the 
editor by the reporter, which you can only do by 
producing the paper itself. 

Verdict for the plaintifl^ damages 20/. 

Scarlett and Tal/burd for the plaintiff. 
Gumey and DofwUng for the defendant 



THE APOTHECARIES COMPANY v. WESTMiK^Ei. 

. BENTLEY. -^^- 1^» "^4. 

This was an actioti for a penalty on the statute Arei'ment in a 
55 Geo; 3. c. 194. for practising as an apothecary the 55 g^.s- 
without having obtained the certificate required f^dent^*^ ^^ 

by that aCt« tised as an 

All the counts of the declaration contained the ^%^^km>- 
allegation, that the defendant did act and prac- ^^^"''^^^^ 
tise as an apothecary, &c. <^ without having ob^ at by tk^ said 
tained such certificate as by the said act is re- ^.?He1^at 

quired.*^ the tnUu pro^ 

No evidence was offered by the plaintiffi to show defendant had 
the defendant had not obtained his certificate. cSlSe^'S 

The plaintiffs having closed their case, Brougham with him and 

J. not with thd 

M 4 pliintiffi. 




The A«o- 

THSCAEIS8 

V. 

BfiNTUT. 



1^ ^f^ 4efi^4i^pt submitted, tha^ ^9ra muab be a 
BCi|i6wi^ the p^^iptiffi bavQ ip all the counts aUeged, 
^t d^^pd^l; ppaptiwd a^ ap apothecary without 
haying oliitaiiiea hi? p^rti^at?^ ap4 t}i9j Wiat prove 
^eif aUfg9^on« 7he 4^^^^^^ hie cQnoeived 
W9«f t^ijli that whwa »P w^ceptjon was qro^ted by a 
^t^qct ^lau^ the bufth^iQ of showing that h^was 
VA^W it tey i|ppB the d^fyn^^ti bpt hor^the 
flfxr^tiiOQ wa4 iptx^duced to qualify the penal 
^y^ in ita vefy bod)j^ the negative tfaercrfhre 
must be both stated and proved hy thi9 plMnti^ 

Scarlett admitted, that where an exception is in- 
troduced ifi the ^amQ cla^a^ it oiight to be nega- 
tived in pK^eading; but depied ^h^ neoeasity o£ 
proving it, and instanced as exactly in point, the 
case of convictions against unqualified persons for 
sporting, in which every possible qualification must 
be negatived, and in which the proof of qualification 
is iie\^rthele9S cast on the defendants ; and he 
cited as in point Rsa: v« Turner^ 5 M. & S. 206. 

^B^Q'j^^^d* C»J. I am of Qj^nkm that the 

9i^m94im wps^ b^i piw^d byi thi^ dofeodrnt I 

^t(^ tha$ it beiKig 9k n^gi^tivc^ the pbintiffit are 
not bound to prove it ; but that it resta wilsh the 

4€!f€i^49Rif U> effialbMi Ivis having a oedifioate. 

y ecdkt £k th(& pl^Btiib aol. 

Brougham and Piatt for the defendant 



See the cases on this subject coUected in Starkie's Evidence, 
fteta T^ S7a B.(c), and Fsrt4s. p. G07« In Rex r. Smith, 
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SrBbm l¥l6t wUph wu t oonfictioQ for trading as a hawk#f 18Mi 
and pedlar withput a Ucenae» it waa lu^ld Uutt the ona^ of prov- 
ii{g Uie licence laj on the defendant. 



«VI|PP^>iiM!>^BnB9V 



GILLON ^ BODDklNGTQN- STS^^Jm^: 

IasB. The Loiu/ofi 

Tltt actioai was brought agaiiut the defendant a^a^fcAy. 
M treasujfer of ^ Londsm Dock Companri ta ie» fj^i- enacts, 

* •' that no action 

oovcr a oonqiensatkm in danagea tar an. ktjury to shall be com- 
the plaintiflTs reverrioo^ in one third p«t of a cer. Siy^jSTfor 
tain whaif, called D<ame'» Wharf, occasioned hy ?°y thing done 
c^taki works carried on by the Lwdwi IXoch o° that act ^r- 
Coeapany adjoining to the said wharf. ^ote^^ 

It appeared in evidence^ that one undividMl after the fact 
part ofDoVMie's Wharf had been devised to ^^L(md^ 



the^ptelntiflPB father fbr Me, with remainder ta the ^^K^?""- 

^ pany nad, two 

son in &e^ and that tl^ pkintiff's title to the pve<« years before 
misea did not accrue uirtU the death of his father '^In^Tthb"^ 

in AptU ISaS. «?ion, under. 

It waa provei^ that the Lmehn Dock Company of a wharf 
in de^tehing the foundation of a dock knaediaiteiy ^yii^^t 
adjoioittg J^wme*^ Wharf, had undermined a wall put of which 
betongkig t^ the wh^, so that every tide that t&T 
brougbt water itito the dock wpon its retuurn wash. ^^J-f^n!^* 
ed away some of the matmals ot the wall along mainder to his 
wifA rkj andthat the injury arinng from^ this was^so i^^con^' 



great,, that k> the opinion dl the surfers, called on 4"^°<» p(^^ 

" * • ' undermining 

thepart of* the* plaintiff who had seen theatate of the wall fell; 

but o^r ike 
flaMif*i Uile aeerued: Held, that the son might maintain thi^acdon, although the 
wallwiaiuMlHiBiaediduxiagtteiifa^l^ Held,, tini: the action hayug 

been brought within n months after the fidling of the wall waa sufficteot. 
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IM^ the wall in November 1822, it was impossible that 
GiLLON ^t should stand for any length of time. 
„ •• It was proved, that part of the wall fell in 1824, 

in consequence of being undermined in the man- 
ner that has been stated by the works carried on 
by the Dock Company. 

Thomas Grey and William Fletcher were proved 
to be the tenants in possession. 

Scarlett for the defendant submitted, that the 
plaintiff must be nonsuited. The declaration 
states, ^* that the plaintiff now is, and at and during 
the several times when the wall hereinafter men* 
tioned was kept and continued, and permitted and 
sufiered to be, remain, and continue so under* 
mined, shaken, and damaged and injured; and 
the soil under the same so shaken, loosed, and 
washed away; and the hereinafter parts of the 
wall fell down, and the remainder thereof be* 
came and was in such a tottering, ruinous, and 
dangerous state as hereinafter mentioned, was 
seised in his demesne as of fee of and in the re* 
version of one undivided third part of the wharf^ 
with the appurtenances hereinafter mentioned, 
subject to a certain tenancy ; that is to say, a te- 
nancy from year to year of Thomas Grey and Wil' 
Uam Fletcher J* The defendant therefore declares, 
not for any injury done to his remainder expectant 
on the determination of his father's tenancy for 
life, but he declares for an injury done to himself 
after he became possessed of the reversion, sub- 
ject only to the. tenancy of his tenants Thomas 
Grey and fVilUam Fletcher. Now the evidence 
• clearly is, that the injury was done in his father's 
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life-time, and I take it to be perfectly clear, that 18^ 
if the father could have maintained this action the guxok 
son could not If then the father had brought •• 

this action and could have established the fact, 
that the works of the Company at the period of 
Nwember 18S2, had produced such an effect on 
that wall that the whole must be taken down, he 
could clearly have maintained this action, and I 
apprehend such an action cannot descend to his heir. 
The son can maintain no action, except for some 
injury done to his reversion after he became pos- 
sessed of it The evidence here is, that all the 
injury was done before. Another ground on 
which the plaintiff must be nonsuited is, that by the 
London Dock act, 39 & 40 G. 3. c. 47. s. 151. it is 
enacted, that no action shall be commenced against 
any person for any thing done in pursuance of this 
act aftef six calendar months next after the fact com- 
mitted. Now it is clear, according to the evidence 
in this case, that the act was done in 18SS, and 
consequently the action is not commenced as the 
statute provides within the six months* 

The Attomey-General in ^nswei" td the Second 
objection, stated that it had been decided in Roberts 
V* Beady 16 East, SI 5. that Vtrhere an action is 
brought for consequential damages, arising from 
an act done, the period within Which the action is 
to be brought is not to be calculated from the 
doing the act, but is to be calculated from the 
period when the consequential damage has been 
occasioned, which is the foundation of the action. 
The first objection he contended was open tb ex- 
actly the same answer as he had given to the se- 
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iMi. ^ cood ; the action is fbunded aa the oonsequantial 
damage^ viz* the necessity of rebuilding tUis waB^ 
and the expence of doing it^ which arose after the 
time that &e plaintiff's title accrued, and within six 
months of that period the present action had been 
commenced. Sutton r. Clarke, 1 Marrii, 49% 
S.a6Tannl.S9. 

Scarlett m reply. The correct distinction has 
not been made between the cases } where there is a 
eoQtkmiBg damage th^a the party is not bound 
tOt bring his actioDi merdy when the dams^ be> 
gan, but here i& a case where the event is aacep- 
tained and the consequ^ice is paredicCed *^ the. d»- 
mi^e was not only done, but ascertained before 
tha plaintiff's title aectued 

Abbott Ld« C. J. I am of opinion that the 
case of Roberts v. Read is an answer in pmnt of 
authority to the objection which has been taken 
upon the act of parliament, and I cannot forbear 
saying, that I have great pleasure in finding such 
a decision in the books ; for it appears to me to 
be one in which the wisdom of the common law 
has been interposed to prevent the injiustice which 
might arise from too literal an adherence to the 
w^rds of an act of parliament. In respect of the 
first objection, I also consider this case as a de- 
cided anthority, and I agree with the Attorney^ 
General that the principle tiiere established is strictly 
f^plicaUe to the first objection. I take the facts 
in this case to be, that in the life-time of the father, 
not only an excavation had been made by the Lon* 
dan Dock Company, but that the first consequence 



BoDOINftTOV. 
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of tiiat excavation, vijt. the washing away of thd I8M. 
soil from under the wall by the water of the river G,ii^^ 
had taken place ; but the wall did not fall until ^ «• 
after his death. For the expence of rebuildiiag tliat 
wall, notwithstanding the s^ration of title by the 
death of the father, I am of opinicMa that the son 
may maintain this action. 

Verdict for the plaintiff, damages 50(V. 

The Attametf^General, Tauntotif and R^Bajfljf 
for the plaintiff, 

Sanrlettf Harrison, Bosanquet Serj., F. PeUoek, 
aod Carter for the defendant. 



FOOTE V. HAYNE. westmihitm, 

Dec.21. 1884. 

Tula was an action for breach of promise c^ mar- The retainer 

riflCTP ^^ • couMd 

™*e*^* for a cause 

It was opened by the plaintiff's counsel that he '^^ the nature 
should prove that the defendant had on the Satur^ communicS^^^ 
daj/ preceding the Monday which he had fixed nou^^"*" 
for the marriage taking place, sent and retained closed. 
Mr. Scarlett as his counsel, in anticipation as was 
suggested, of any future action that might be 
brought for the non-fulfilment of a promise, which 
he then had it in his contemplation not to per- 
form. 

In order to prove the delivery oi the retainer, 
and the entry in Mn Scarlett^ book, his clerk ha4 
b«Qn s^ved with a wJbpoma duoi^i^ tccmn^ 

The plaintiff's couns^ haviiig put some qtie9- 
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1824. ^ tions to a witness as introductory to calling Mn 
Scarlett's clerk, 

Abbott Ld. C. J. interposed. From what has 
been stated in the opening of the plaintiff's coun- 
sel, and from the questions now put to one of the 
witnesses, it appears to be the plaintiff's intention 
to prove that Mr. Scarlett was retained by the 
defendant, at the period mentioned by the plain- 
tiff's counsel. I am of opinion that no commu- 
nications with professional men relating to a cause 
can be disclosed, and I, therefore, shall not receive 
the evidence, considering this as a confidential c<Mn- 
munication. I thought it right to interpose my- 
self, and not leave the objection to be taken by 
the counsel, being clearly of opinion, that this is 
strictly a confidential communication. 

Verdict for the plaintiff, damages SOOOl. 

The Attomey^General, Gumey and PkUt for the 
plaintiff. 

Scarlett, Brougham^ and Adolphus for the de- 
fendant, 



Webtminstm, rex t;. PARKINS. 

Dec. 22, 1824. 

On a trial for This was an indictment for perjury. 



a roitdemean- 
our in K.B. a 



The defendant upon the jury being sworn ap- 
defendant is plied to the Court to sit within the bar, as more 

not entitled to 

the aasistance of counsel to cross^zamine witnesses when he reseires to himself the 
ri^t of addressing the jury ; but counsel may iirgue for him any point of law that 
arises, and suggest the questions to be put to the witness. 
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convenient for the purpose of addressing the jury, 1824.. 
and conducting his case, and referred to the case of 
Rex V. Thistlewood ; he also applied to the Court 
to allow his counsel to cross-examine the witnesses 
and argue points of law, reserving to himself the 
right qS addressing the jury» 

Scarlett, for the prosecution, stated that Rea^ v» 
Thistlewood was a trial at bar, and the defendant's 
proper place was at the bar, 

> 

• Abbott Ld. C. J. The proper place for a defend- 
ant when he conducts his own cause is the floor of 
the court, and I cannot allow him to plead his own 
cause at the bar. The defendant's counsel may 
argue for him any points of law that arise; but I 
cannot, if he conducts his own cause, allow his 

counsel to cross-examine the witnesses for himt 

.« ■ ... 

After the examination in chief of the first wit- 
ness for the prosecution, 

C F. WilUams and Langslow applied to the 
Court for permission to cross-examine for the de- 
fendant, the defendant still reserving to himself 
the right of addressing the jury, and they cited as 
an authority the case of Redhead Yorke, tried at 
the York Assizes, 1795, before Mr. Justice Rooke, 
when such a course was adopted, and contended 
that Rex v. White, 8 Campb. 98. was incorrectly 
reported, that the point there decided was that the 
defehdanf s counsel should not be allowed to cross- 
examine witnesses for him, if he likewise put ques- 
tions himself and afterwards addressed the jury, 
but that case did not decide that the whole of the 
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i^M. examination might not be conducted by the dcfen- 
B„ dant's coumel. 






Scarlett^ fbr the prosecutioni objected to this 
course, and stated that he was present at the trial 
of Redhead Yorke ; Mr. Hotham a|ppeared as coim- 
sel for the defendant, and cross-examined the wit- 
nesses, and argued points of law. Upon the dose of 
the case for the prosecution, the defendant hioiaelf 
rose to address the jury, and, after much diBcasaioiiy 
was allowed to proceed. This course was much 
canvassed at the time, and disapproved of gencraUy 
at the bar, and only permitted by the judge from 
the peculiar dreumstance of the case, (a) 

Abbott Ld. C. J. I have never known aa in* 
stance where counsel have been^ permitted to adopt 
the couTse contended for on behalf of the defends 
ant, and I think, if allowed, it would lead to great 
inconvenience. I shall permit the counsel to sug- 



t ■ ■ ■ . ■ ■ ^a*Mfa 



(a) It appears ia the report of this case in the State Trials, 
ToLxxY. p. 1021. that at the close of the opening by the coan- 
sel for the prosecution, Mr. Yorke applied to RdOKS J. to leaio 
whether both his coansel and hiawelf aright not addrsoB the 
jury, lie was infortied by the learned Judge that both could 
not, and that he must make his election. It also states that Mr. 
Yorke applied to be permitted, when his counsel examined the 
witnesses, to examine them himself dso, which was refttsed; 
that the eause then proceedadi and Mr.Ycfke and Mr. HoflUal 
his coaasel dteroatdy crow i yainhitid the witaeasas te th» 
prosaoution. On the dose of the caae fbr the prosecutioiit 
the learned Judge asked Mr. Yorke whether he had deter- 
mined to address the jury himself or leave it to his cooiurel. 
Mr. Kof«e addressed the jury, and Mr.Hoiham tt4 hiMitf 
«tambied4ha#itttassaaoalladihv di^dtOiicto. 
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gtst from their wisdom and experience, any ques« ^ 18^ 
tion they may think it advisable for the defendant 
to put to the witnesses, and to argue for the 
defendant any points of law that may arise ; and 
I will allow the defendant to sit within the bar 
while he cross-examines the witnesses, that his 
counsel may suggest questions, but when he ad- 
dresses the jury he must return to the floor of the 
court 

Not Guilty. 

Scarlettj AdolpkuSj C. Phillips, and Quin for the 
prosecution. 

Defendant in person, and C F. Williams, and 
LangloWj as counsel. 



DARTNALL t;. HOWARD, and Another. westminstee, 

Dec^SSf 1884. 

Assumpsit* Plea general issue* An examined 

The defendants had been employed by the plain- ^/^ in^cba^' 
tiff to lay out the sum of 1400/. on annuity, and eery, may be 

, . . , 1 . , , . identified by 

this action was brought to recover a compensation a witness who 
in damages, for their having laid out such money hwd^writkig 
upon insufficient security. of the defend- 

In order to show the defendants' admission of ^ai,^aithough 
the insolvency of a surety in the annuity deed, the documwi" u 
plaintiff proposed to read an examined copy of an not produced 
answer in Chancery by the defendant Howard, to a ?hat heroeaks 
bill filed against him previous to the granting of ^P^'j 5® V ^^ 
the present annuity, by persons not parties to the ant's si^a- 
present action. . turetoit. 

VOL. I. N 
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ifiM. In order to identify the origihal answer of whicbf 

Dabtnall *his purported to be an examined copy as the an- 
^^' swer of this defendant, a witness was called who 
and another. Said he had examined this original answer, and that 
it was signed by the defendant, with whose hand- 
writing he was acquainted. 

Gumey for the defendants contended, 1st, that 
an examined copy of an answer was not evidence 
ki this case, but that the original should have been 
produced.'^ Sdly, that the opinion of a witness as 
to the hand-writing 6f a person to a document 
which was not produced, could not be received, 

Scarlett. Since the case of Lady Dartmouth v. 
Roberts^ 16 East, 334., it is clearly settled that an 
examined copy of an answer in Chancery is admis- 
sible in evidence, although offered in a cause be- 
tween different parties. The only excepted cases 
are forgery and perjury. As to the second objec- 
tion, he contended that Hennell v. Lt/on^ 1 B. & A. 
182. was an implied authority for putting such 
a question to establish the identity of the de- 
fendant 

Gumey i in reply, admitted that he could not» 
since the case of hsidy Dor tmoutfi v. Roberts, sustain 
his first objection, but relied upon the second. 

Abbott Ld. C. J. I am of opinion that I ought 
to allow the question to be put to the witness, and 
I think the case of Hennell v. Lyon is an authority 
for so doing. Both my Lord {Illenborough and 
Mr. Justice Holroyd, in that case ^sppeaI to have 
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thought, that the original answer • itself would be 1824- 
evidence without proving the hand^writing of the d^^^Juol 
defendant The evidence here offered I think „ »• 
must be received, the object of which is by proof and another. 
of the defendant's hand-writing to identify the 
answer, and show that the examined copy of the 
answer put in, was the answer of the same defend* 
ant Howard. 

The plaintifi'was Nonsuited. 

Scarlett^ TindaU and Abraham for the plaintiff. 
Gumejf for the defendants. 



A rule nisi for a new trial has been granted on 
other grounds, and is now pending* 



BEX V. BELLAMY. l^^^^Z 

XHis was an indictment for perjury in giving An indictment 
evidence on the trial of an indictment for an as- ^[t^^oin the 
sault, at the sessions for the County of Middlesex. '^°™ p^ » 

•^ conviction at 

The indictment in setting out the record of con- the Middlesex 
viction for the assault, stated an adjournment to J^adjour^-'^^ 
have been made by Const. Esq. and A. B. C. 8^ Z)., mem to have 
and others their fellows, justices of our said lord Comt, \lq. ^ 
the king, assigned, &c. ^iSJ^St?' 

The examined copy of the record of conviction feUom^Srcjui^ 

ticet. An ex- 
asoined c6pyof the record of conviction when produced, stated the adjournment to have 
been made by Const, Esq, and E.F.G. and others, 4-c..- Held, that this defect might be 
cured by parol evidence of an adjournment made by ihe persons named in the indictment : 
Held, ttiat no such evidence being given, the variance was fatal. Semble. A minute- 
book in which an entry of the proceedings at sessions are made, and from which book 
the roU contaiiung the record of such proceedings is stibsemtendy made up, is not itself 
a record so as to be admissible in evidence as a proof of tne fact there stated. 

N 2 
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1824. when produced in evidence, stated the adjourn- 
' j^^ ment to have been made by Const, Esq, and E.F.G., 
«. and others their fellows, justices, &c. 

Bellamy. 

Denman, for the defendant, contended that this 
was a fatal variance. 

C. F. WilUams, for the prosecution, admitted 
the objection was fatal, unless he should be able to 
show that the parties stated in the record of con- 
viction, as set forth in this indictment, were really 
present at the sessions ; and he proposed to give 
evidence to that effect 

Abbott Ld. C. J. But must not their presence 
be verified by some record? and does not the 
record when produced vary from the statement in 
the indictment ? I shall not, however, stop the 
case here j you may proceed to prove that the jus- 
tices stated in this indictment to have been present 
at the sessions were actually there. 

In order to establish this fact, the following evi- 
dence was given. 

A witness from the office of the Clerk of the 
Peace produced a minute book, which contained an 
entry, not drawn up in any formal manner, of the 
names of the particular justices, who were present 
at the day of adjournment mentioned in the in- 
dictment, and amongst whom were all the names 
mentioned in the indictment ; these minutes were 
made by a clerk in the same office of the name of 
Richards, whose duty it appeared to be to attend 
at the quarter sessions, for the purpose of making 
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these entries at the time ; but Richards was not 18^. 
called as a witness, and there was no evidence to 
show whether he was present on the particular 
day, further then the entry itself. In the same 
book on the opposite page to the entry already 
stated, was another, drawn up by the witness who 
produced the book ; this was in the form of a 
record, and was, in fact, a summary of all the 
names of the justices attending upon the Quarter 
Sessions upon each day during the sessions, but it 
did not distinguish who was present upon any par- 
ticular day ; amongst these names also was the jus- 
tices mentioned in this indictment 

The witness stated that this book was the official 
book for all entries, and that from the minutes 
contained in it a roll is made up, containing the 
records of the proceedings at sessions. 

Denman contended, 1st, That this evidence was 
not admissible \ that the examined copy of the re- 
cord of conviction had been put in, stating by whom 
the adjournment was made, and no evidence could 
be received to prove that other persons were present 
at the adjournment than those mentioned in that re- 
cord ; and 2dly, supposing the counsel for the pro- 
secution may produce evidence to supply the defect, 
and show that these persons were present, the evi- 
dence given is not sufficient for that purpose. There 
is no evidence that Rklmrds made the entry in tlie 
book at the time stated, and no witness has been call- 
ed to prove the justices stated by that minute to be 
present, were there on that day. It may be true 
that the records are made up from this minute book, 
but afler the record is made up it could not be 

N S 




174 CASES AT NISI PRIUS, K.B. 

i?^^ permitted in any case that the record should be 
contradicted or explained by these minutes. 

G* F. Williams contended that this minute t)ook 
was, in fact, the official record of the proceedings 
of sessions, and as such admissible as proof of the 
facts therein stated* That it being a record of the 
adjournment by the Court itself, it would be better 
evidence of the persons then present, than any 
proof by witnesses who could speak to the presence 
of the justices. 

Abbott Ld. C. J. I yield very reluctantly to 
the objection which has been taken by the defend- 
ant's counsel : not but that I think it the impera- 
tive duty of counsel, in prosecutions of every 
description, to take advantage of every formal ob- 
jection that may present itself j but the reluctance 
I feel arises from knowing that if there is any error 
in my judgment, there will be no future oppor- 
tunity for setting it right Upon the fullest con- 
sideration I can give tliis subject here, I am of 
opinion that the defect has not been legitimately 
remedied. The indictment states an adjournment 
by Mr. Const and others ; the examined copy of 
the record of conviction produced, states only one 
of the persons named in the indictment, as present 
at the adjournment, and states three or four other 
names of persons not mentioned in the indictment. 
It was contended that although the record omitted 
these names, that it might be supplied by other 
evidence, and I thought it might } but the question 
is as to the sufficiency of* the evidence. I do not 
think the mumtes entered in this book by Richards 



AFTER MICHAELMAS TERM, 5 GEORGE IV. 

is arecord, ot in the nature of a record. Then 
foUoWs on the next leaf that wliich is very much 
in the nature of a record, and it contains the names, 
amongst others, of those who are stated in this in- 
dictment to have been present at the adjournment. 
But the question is, admitting this book to be a 
record* how far the one record can be corrected 
by the other. Now this entry gives you the names 
of every person present at any day during the 
sessions, not the names of those present at any 
particular day, therefore this will not supply the 
defect; it does not point out the persons present on 
the particular day. The first entry being nothing 
in the nature of a record, you should have called 
some person who could have stated that he was pre- 
sent, and saw the justices named in the indictment 
present on the day in question. 

Not Guilty. 



1T6 



1824. 




C F. WiUiamSi Prendergast, and LangsUm for 
the prosecution. 
Dernnarit C. S. and C PfulUps for the defendant 



ADJOURNED SITTINGS AFTER TERM IN LONDON. 



CHARLETON v. COTESWORTH. 



GuiLDHALI, 

Jan, IS, 1825. 



Assumpsit for work and labour, and wages, as Where there 
master and commander of a certain ship j and the ^eemratbe- 
usual money counts. twe«n t*»e 

"^ , master and 

ownerB of a ship, not mea^onma prinuufey and the owners have received payments in 
respect of primage from the freighters: Held, that the master, by usage of trade, is en- 
titled to such payments. 

N 4 
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1825. This action was brought to recover the sum of 

Chableton ^1^^- *^® amount of primage due to the plaintiff as 

«^« master and commander of the ship Oporto^ on 

CoTESWORTH 

' three several voyages from London to PemambucOf 
and back again. 

The plaintiff held the command of the ship un- 
der the following terms reduced into writing : " At 
10/. per month wages, one-third of all passage 
monies, and the owners to find the cabin.'' 

It was admitted that the defendant, as owner, 
had received in account, the amount of freight 
and primage, the sum not being stated in the ad- 
mission. 

The primage claimed was calculated at the rate 
of 5 per cent, on the freight, and the bills of lading 
all contained the words << with primage and average 
accustomed." The plaintiff had accounted with 
the defendant for the two first voyages without 
any charge for primage, but on being dismissed 
from the command of the ship he demanded pri- 
mage for the three voyages. 

The defence was that the special agreement 
between the parties excluded the plaintiff's claim. 
And several merchants and ship owners were 
called on both sides to prove the usage of trade 
with respect to primage; but no instance was 
spoken to in which primage had been paid or 
resisted, in the case of a specific agreement silent 
as to the claim of primage. The practice was 
stated to be, to have specific agreements for wages, 
&c. " in lieu of every thing." If there was no 
special agreement, the captain would be entitled to 
it The amount of primage varied in different 
trades, from 1 to 10 or 15 per cent on the freight ; 
the general amount was stated to be 5 per cent 
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Abbott Ld. C. J., in summing up to the jury 1825. 
observed ; neither party has in this case proved that chablbton 
which he has attempted. The plaintifT undertook ^ <^- 
to prove that primage^ if not excluded by special 
agreement, belongs to the master \ the defendant 
that it is never paid unless stipulated for ; in other 
words, that it is matter of distinct agreement In 
ancient times primage was a small payment made 
by the merchant on the delivery of his goods, for 
the care and attention bestowed on them by the 

.master. It was called hat-money ^ sometimes 
pocket-money. Originally it was of small import- 

, ance, but in the progress of trade it may have be- 
come of greater magnitude, and may possibly have 
taken a different character. If any usage exists, it ' 
must bind the parties, but no distinct usage has 
been satisfactorily established. 

If appljdng your mercantile knowledge to a con- 
tract of this description, you think that by the 
usage of trade the master is entitled to primage^ 
the plaintiff must have your verdict ; if on the 
other hand you think that the agreement means 

< that he is to receive that which is stipulated for, 

« and no more, you will find for the defendant. 
The jury, which was special, found for the plain- 
tiff, for 46/., being the primage claimed on the 
last voyage, at 5 per cent 

Gumey^ and F. PoUock for the plaintiff. 
Scarlett, and Brodrick for the defendant. 



r..i k I 



Primage and petilodmanage U due to the master and ma- 
riners for the use of his cables and ropes to discharge the 
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1825. goods, and to the mariners for unloading the vessel ; it is com- 

'~'^^ roonly about 12d» per ton. Mofio^, b.ii. c. 9. s. 5. See also 

Chablbton ^^^^^ ^„ Shipping, p. 223. Holt on Shipping, p. 42a Latves 

CoTEswoftTK. ori Charter Parties, p. 188. 



Guildhall. KILBY and Another V. WILSON. 

Jan, is, 18S5. 

The plaintiffs Trover for divcrs bales of cotton. 

parchMed bv The plaintiffs were brokers of the city of io«* 

the order of * •' 

r. and Co. of don, and in November 1823, were employed by 

wifom'they Tenhrttggenhate, and Co., London^ merchants, to 

were known purchase for them a large quantity of cotton. The 

no bales of plaintiff accordingly on the 13th of that month 

contract WM^ applied to Ryder, a merchant in the cotton trader 

reguiarij en- and agreed for the purchase of 1 10 bales of Surat 

p^dntS's ^ cotton. The contract was regtdarly entered in 

books as a ti^^jj books thus : 

purchase and 
sale by bro- 
kers, and bro- « London, ISth NaoemUr^ I82au 

to b^tV pw?^ *• Bought by order, and for account of Messrs. 

SsoKofes Tenbtuggenhate and Payne, of Mr. A* Ryder T. S. 

were deliver- 1822. 110 bales Surot cotton, 3 piles, p. SwaUofWf 

dosing tilt at 6^- 8rf- per pound. Prompt one month Bro- 
names of prin* kerage li per cent. 

cffarging^bro- (Signed.) •« KUhf and CarroL*^ 

kerage to both. 
T. andCo. and 

^ifknol^^to ^^^ ^^ ^^® mutatis mutandis, and brokerage 
each other as charged both parties. 

concerned in 

the dealing|8. The plaintHB paid J?yder (or the cottonsy and handed them over to T, 
and Co. with a bill of parcels in their own names : Held, that the plaintifi were 
principals in the purchase of Ryder, and sale to T, and Co. 

A partnership cannot acquire property in goods obtained by the fraud of one of 
the partners, to which the rest are not priry* 
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The plaintiffi were known by Ryder to be bro- 1835. 
kers, but the names of Tenbruggenhate and Co. ^^kJJ^^T^ 
were not disclosed at the time of the purchase, and another 
The custx>m of the trade is not to deliver the cot- Wilson. 
tons until paid for, and the plainti£& had been in 
the habit of dealing with Ryder without disclosing 
the names of their principals. Bought and sold 
notes signed Kilby and Carrol were delivered to 
Ryder and to Tenbruggenhate and Co. respectively^ 
charging brokerage to both, but not naming any 
principals to either ; the words <^ by order and on 
account of T. and Co., and jK.," respectively being 
omitted ; in other respects the notes were copies 
of the entries in the books. On the 28th of No" 
vembeTf Mr. Tenbruggenhate applied to the plain* 
tiffi for the cottons, who paid Ryder for the amount, 
and received the East India Company's warrants 
for the cottons which were then in the company's 
warehouses. The plaintiffs on the next day, being 
Saturday^ delivered the warrants to Tenbrtiggen-^ 
hate and Co. and received their cheque for 102?/. 
19s. Sd. the amount, with the charges. At the smne 
time they delivered a bill of parcels as follows : 

" London^ ISih November^ 1823. 

** Messrs. Tenbruggenhate and Payne, 

Bought of Kilby and Carrol, 
110 bales of Surat Cotton, 3d. "per Swallow, 
Lots, Marks, &c. and charged brokerage 5/. 8s. 8rf." 

The names of Ryder and Tenbruggenhate & Co. 
were not communicated to each other as connect- 
ed with the transaction. Tenbruggenhate took 
the Warrants to the defendant, and deposited them 
as a security to cover his acceptances for two bills 
of 500/. each, given to Tenbruggenhate and Co. 
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1825. 



KlLBY 

and another 

V. 

Wilson. 



^ In fact, Tenbruggenhate*s only object in the whole 
transaction was to raise money and abscond, and on 
the evening of the 29th of November j being Satur- 
dai/, he left this country for Paris, carrying with him 
the proceeds of large quantities of goods, obtained 
from other persons, and for which payment had 
been made on that day in cheques on Tenbrug-^ 
genhate and Co.'s bankers. These cheques, and 
amongst them that given to the plaintiffs, were 
dishonoured. Payne, who drew the cheques, was 
altogether unconcerned in the frauds of his part- 
ner, and had been persuaded by him that there 
was money in their bankers' hands to the amount 
of 5000/. Tenbruggenhate and Co. were declared 
bankrupts, and the solicitor to the commission 
pursued Tenbruggenhate to Paris, and recovered 
from him, with other property, the defendant's 
acceptances. These were afterwards given up to 
the defendant by the assignees, of whom the plain- 
tiff Kilby was one. 

The defendant had sold the cottons before any 
demand was made by the plaintiffs, to secure him- 
self for another advance made to Tenbruggenhate 
before the deposit of the warrants. 

The action was resisted on the grounds that the 
plaintiffs had no property in the cottons, they 
having bought and sold as brokers ; and it was 
contended that the sale to Tenbruggenhate and Co. 
if valid, vested the property in the assignees j and 
if it was invalid through fraud, the property re« 
mained in Ryder* 



Abbott Ld. C. J. in summing up to the jury 
said, I am of opinion that upon this evidence 
the plaintiffs must be considered to have dealt 
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with both parties as principals; however impro- 1825. 
per it may have been in them as sworn brokers, ^ kilby 
I think that they are buyers of Ryder, and and another 
sellers to Tenbruggenhate and Co. on their own Wilson. 
account; and the only question I think fit to leave 
to you is, whether or no Tenbruggenhate obtained 
the warrants from the plaintiffs with a pre-con- 
ceived design to raise money upon them and then 
abscond, without ever paying the plaintiffs. If 
you are of that opinion your verdict must be for 
the plaintiffs ; in that case the partnership ought 
not to prevent the plaintiffii from recovering, for 
although the partner was himself deceived, and 
had no participation in the fraud, still no property 
could be vested in the partnership by such a trans- 
action. If you think that Tenbruggenhate con- 
ceived the design of defrauding the plaintiffs after 
he had obtained possession of the warrants, then 
your verdict must be for the defendant. 

Verdict for the plaintiffs 1015/. 

Scarlett^ and JR. V. Richards for the plaintifis. 
Marryatt, and Chitty for the defendant. 



In Hilary Term following. Marry att moved for 
a new trial, but the Court refused the rule. 



See KemUe v. Atkins, 7 Taunt. 260. 1 B. Moore, 6. S. C. 
Holt N.P.C. 427. S.C. Ex paHe Dystevy 1 Merivale's Rep. 
155. 2 Rose. B. C. 349. S. C. Hayman v. Neale, 2 Campb. 
337. Gumming v. Roebuck, Holt, N.P.C. 172. 

As to transactions vacated by fraud, see Rapp v. Latham^ 
2 B. & A. 795. Earl of Bristol v. WiUmort, 1 B. & & 514. 
NoUe V. Adams, 7 Taunt. 59. 
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£!ib!'i^L tanner v. BENNETT. 

i^ivecTda-^ ^ssuMPsiT OH a poKcy of insurance on the ship 
mage by strik- MoTgoretta EUzabcthj from London to St Thomases. 
rock^ which The ship had arrived M^ithin two miles of St. ThO" 

unwfe for'an- ^^^^ *°^ ^^ proceeding with a favourable wind 

other voyage towards the harbour, when about eight in the even** 

edAndTghe^ ^^S ^^^ wiud shifted and drove her on some sunk 

was twice 8ur- rocks. l^c remained swinging on a rock for two 

veycd and o o 

condemned by hours ; but being lightened by throwing part of 
of^the piace*^* her cargo overboard, she was, with the assistance 
to which she of people from the shore, got off, and brouffht into 

was insurcu * * ^ v-^ * c? 

and the cap-' the harbour. She was then moored, and the re* 
^\dh&r^(^^* mainder of her cargo discharged in the course of a 

fire-wood; fortnight. The captain gave immediate inform- 
but she might , . , , . i . /. , i 

have been re- atiou to the resident agents of the owners, and 
tti^Hgen^^^^ demanded a survey. At this time the island of St 
of the reiii- ThoTnos^s was in a state of great confusion, having 
the owners*:^ been vcry recently given up to the Danes. She was 
ijldCTwritei?^ never hove down, and the captain stated that he was 
are not liable unable to procurc carpcutcrs to repair her, or con- 

for a total loss. • x» i> • i. j ol i. 

The jury find, vemcnces for heaving her down. She was, how- 
" that the ship QyQr^ condemned, and the captain offered her for 

has sustained *■ 

a partial loss. Sale, but could get no bidder. He then, suspect- 
amounrthere ^^S dishoucsty in the local authorities, demanded a 
!i "° ® »'o I J seccHid survey, upon which she was again con- 
that the plain- dcmued, and he was ordered to tow her out of 
t(fa verSct^*^ the harbour, and ultimately he sold her piecemeal, 
with nominal for the purposc of firc-wood. 
amages on y. ^j^^ Witnesses stated that she • must .rf neces- 
sity have received considerable damage from 
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the stramiilg whilst she swung on the rock, 1825. 
lliat they Ivould not have trusted themselves in TANKKa' 
her for another voyage, unless she had been „ »• 

Bennstt 

repaired or hove down, although she made 
no water whilst on the rock, nor afterwards 
in the harbour. It was impossible to estimate the 
amount of the damage without heaving her down. 
It was doubtfhl whether she might not have been 
hove down and repaired, but for the misconduct of 
th6 local authorities, and of the persons concerned 
in her management There was contradictory 
evidence as to the conveniences for repairing ships 
at St. Thoma^s. 

Abbott Ld. C. J. After desiring the jury to 
find specially in case they thought the ship might 
have been repaired, but for the situation of the 
place; or the want of good faith in the local autho- 
rities ; said, that provided they were satisfied the 
accident had not occurred from the want of skill 
and ignorance of the captain, and that the ship had 
not at all events received her death wound j they 
were to consider whether the damage sustained 
might have been repaired, but for the negligence 
of the captain and the agents. If that were so the 
plaintiff could not recover for a total loss ; and it 
would then be for them to find for a partial loss, 
if they thought that some damage had been sus* 
tainedi and they had any means of estimatiDg the 
extent of it. 

The jury found " that the plaintiff had sustained 
a partial loss, but to what extent there was no 
Bvidence. And that the ship might have been 
repaired but for the negligence of the resident 
agents." 
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TANNfA 

r. 

B£MNETT. 



Upon this finding, Scarlett contended that the 
verdict must be entered for the defendant, that it 
was incumbent on the plaintiff to establish the 
damage actually sustained, and that not having 
done so he had failed in completing his case. He 
cited Parkin v. TunnOj 2 Campb. 59. 

Abbott Ld. C. J. I think, I ought to direct the 
jury to find for the plaintifi) with nominal damages* 

Verdict for the plaintifi^ damages l5» 

Marryattf F. Pollock, and Abraham for the 
plaintiff. 

Scarlett, Campbell, and /. Parke for the defend- 
ant» 



SB 



GcTXLDHALL, HARVEY aud Another, Assignees of BAULK 
j«,».i8,i8«5. ^^^ JOSEPH, Bankrupts, v. ARCHBOLD 

and Others. 

Detinet for goods, with the money counts in 
debt 

This action was brought to recover the pro- 
ceeds of certain goods consigned for sale to the 
defendants by the bankrupts, under the following 
circumstances. 

The defendants were English subjects, carrying 
mission ; that qjj busiucss at Gibraltar, and having no mercantile 

the London ® 

correspondents of the defendants, on the consignment of the goods to the order of the 
defenoants, shall on thttr account accept bills at ninety days, drawn by the consign^ 
ors, for two-thirds the invoice price ; that the defendants shall charge the amount of the 
bills in Gihraliar currency, witli the exchange, and 6 per cenL interest from the datei^ 
The consignors to be allowed 6 per cm/, interest on balances in the handkof the defend- 
ants, that beins legal interest at Gibraltar, and the usual mode of remitting from GiSrai' 
tar being by bult on London at ninety days: Htld, that inch agret mtnt it not ttfariotttt 



Merchants in 
London agree 
with the de- 
fendants, Bri- 
tith merchants 
residing at 
Gibraltar, to 
consign goods 
to them for 
sale upon a del 
credere com- 
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establisfameiit in this country. The bankrupts 
were merchants in London^ and were in the habit 
of consigning goods to the defendants. As soon 
as the goods were shipped, the bills of lading were 
banded over to Reid and Co., the London agents of 
the defendants, who had instructions to advance to 
the bankrupts to the amount of two-thirds of the 
invoice price. The advances were maife by bills 
at 90 days, drawn by the bankrupts on Reid and 
Co., who, instead of accepting, discounted the bills 
at 5 per cent, and paid the difference in cash. The 
defendants in their accounts with the bankrupts, all 
of which were kept in Gibraltar currency, debited 
them with the amount of the bills converted into 
Gibraiar currency, together with the exchange 
on the days of the dates ; in other wmtk, with 
the price at Gibraltar of such bills on Ltrndon^ and 
charged interest at 6 per cent, from the dates.. The 
consignments were insured hyJReid and Co. to cover 
tiiese advances, and the expence charged by the de- 
fendants to the bankrupts. The defendants were 
allowed 7i per cent.^ del credere commission on the 
sales. The bankrupts were to have been allowed 
interest at 6 p&r cent, on balances in the hands of 
the defendants, had their speculations turned out 
successful, but, in £Eict, none of the eonsignm^ta 
produised a profit. 

Reid and Co. kept no accounts with the bank- 
rupts, and the funds from which they made the 
advances consisted of remittances made by the 
defendants from Gibraltar. The terms on which 
these transactions were conducted had been 
agreed upon in London^ between the bankrupts 
and Johnaon^ one of the defendants, and the. adw 

VOL. I. o 
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I^AByfy 
apd another 

AjRCHBOLD 

ax]i4 Qtkea, 



vances were not made by Reid and Co. until au- 
thorized by Archbold, yiho resided in England^ 
but in other respects, took no active part in the 
business of the firm. 

The usual mode of dealing between Gibraltar 
merchants and their London correspondents, is to 
remit by bills on London^ at 90 days, and to charge 
these in Gibraltar currency, with the exchange, 
and 6 per cent, interest from the dates, that being 
legal interest at Gibraltar; 7i P^ cent, is the 
usual del credere commission. 

It was doubtful on the evidence, whether it was 
part of the agreement between Johnson and the 
bankrupts, that Reid and Co. should discount the 
bills, as it was a rule of that house not to accept 
bills drawn on them in London. 

The defendants had accounted for the proceeds 
of all. the sales, provided they were allowed to 
retain for the advances so made, and interest. It 
was insisted for the plaintifis that such advances 
were usurious loans, and that the defendants had 
no right to deduct for them. 



Abbott Ld. C. J. The material question to be 
ascertained in the first place is, whether or no there 
be any usury in this case ; and the point upon 
which I wish you to give me your opinion is, 
whether or no it was part of the agreement be- 
tween Johnson and the bankrupts, that Reid and 
Co. should not accept and redeliver the bills, but 
should advance the amount in cash, minits the dis- 
count at 5 percent. If you think so, I am of 
opinion that the transaction was unlawful ; if that 
wiaa no part of the bargain, then I think there was 
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no usury, and that yotir verdict must be for the 1B25. 

defendants. ^m^ 

Verdict for the defendants. ^^ another 

[Abcrbold 

The Attomey^General, Wilde Serjt, and Piatt ^^ ""^^^ 
for the plaintiff. 

Scarlett, Campbell^ and Crowder for the de- 
fendants. 



In Hilary Term following, The Attorney-General 
moved for a new trial, but the Court refused a rule 
nisi, on the ground that the advances were antici- 
pated payments and not loans ; and that the whole 
must be taken as Gibraltar transactions. The 
CbUrt gave no opinion on the right to retain from 
the proceeds, in case the agreement had been 
usurious. 



See Auriol v. Thomas, 2 T.R. 52. Bodily v. Bellamy, 2 Burr. 
1094. Ekins y.E,L Company, 1 P. Wms. S95. Dewar v. Span, 
3 T. R.425. Stapleton y. Convoay, 1 Yes. sen. 427* 3 Atk. 727. 



BLOX AM and Another, Assignees of FOUDRI- Guildhall, 
NIER and Another v. ELSIE. •^*"- '^' "'*• 

Ca«s for the infringement of a patent. The contents 

The original patent was taken out by an En- .(iSient'' 
glishman, for a new method of making paper, the cannot be 
invention of Didot, a Frenchman, and in trust for a party by his 
him. The title of the bankrupts was founded on SJ^the"'' 
an act of parliament, which vested the monopoly non-produc- 

* ^ *^ "^ tionofitbe 

^ ^ Accounted for. 
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189& for an enlarged term, in the bankrupts, they 
Bix>xAic having, with the assistance of Didot, made con* 
aod another siderable iraprovementB in the machine. 
Eijii. In order to prove that Didot was in partnership 

\^th llie bankrupts, Scarlett asked a witness whe- 
ther he had not heard Foudrinier, before the 
bankruptcy say, that by a deed between them and 
Didot i an interest in the patent belonged to Didot ; 
and he relied on the general rule of what a party 
says, being evidence against him. 

This was objected to on the ground that no 
notice had been given to produce the instrument, 
«or evidence ofibred of its loss. 

Abbott Ld. C. J. I am clearly of opinion that 
no .question can be asked as to what Foudrinier 
lias said of the contents of a written instrum^it 
without the production of the instrument, or an 
account of its non-production; and I give my 
opinion distinctly, in order that it may be review* 
ed by a bill of exceptions, or in any other mode 
that the counsel for the defendant may think 
proper. 

Verdict for the plaintifis. (a) 

The Attomejf'General^ Marryattf Gvmey^ Cur^ 
woody and Tindal for the plaimifl^. 

Scarlett^ Brougham^ and E. Alderson for the 
defendant 



(a) A rule fiMt for a new trial in this case upon other points 
is rxfm pending; but the fact of Didofs partnership in the 
patent having been afterwards proved by other evidence, tUs 
decision forms no part of the rule. 



AFTER MICHAELMAS TERM, 5 GEdRGE IV. ig^ 

IB25. 

SALMON t;. BENSLEV. Guiloball, 

JatL^Of 1825. 

Action on the case for a nuisance in erecting In case for a 
and continuing a steam engine, near to plaintiff ^8 St^torai^e 
dwelling-house. {J* ^^"^ 

The plaintiff's counsel proposed to read a letter miM is 



from the plaintiff to the person who had imme- a wSc^wI? 
diately preceded the defendant in the occupation occupier. 
of the premises, upon which the steam engine was 
erected, requiring him to remove the nuisance, 
and containing a notice of an intention to bring an 
action if it was continued. It was proved that 
this letter was delivered at the premises, and it 
was admitted that the defendant did not then re* 
side there, and that he was not a partner of the 
previous occupier. 

The Attorney-General objected to reading the 
letter, as the notice could not bind the defendant. 

Abbott Ld. C. J. I am of opinion that a notice 
of this nature, delivered at the premises, to which 
it relates, to the occupier for the time being will 
bind a subsequent occupier, and that a person who 
takes premises upon which a nuisance exists, and 
continues it, takes them subject to all the restric- 
tions imposed upon his predecessors by the receipt 
of such a notice. 

Verdict for the plaintiff. 

Crurney^ ihtdal, and /. Parke for the plaintiff. 
The Attomey-Generaly Scarlettf Brougham^ and 
F. PoUock fi>r the defendant. 

o 3 
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GwLDHAm The National BANK of SAINT CHARLES v. 
7«.. «. 1885. P J. BE RNALES. 

A fordgn cor- AssuMFsiT on Several bills of exchange drawn by 
webi^Air*^ defendant, payable to the order of the Directors of 
JhKrjL tl^® National Bank of St. Charles, and the money 

rate n*«n<^ COUntS. 

sued by^Uie In order to prove the plaintiffs to be a corpor* 

nSSoimj'' ^*** ation according to the laws of Spain, which his 
Bank of Lordship early in the cause said was necessary, ac- 

St Charles »» *^ •' "^ 

The name cording to the casc of The DtUch West India Cam^ 
fctL'^King pony w. Van Moses, 1 Strange, 612. S.C., Lord /Jay. 
of Spain, was mond, 1532., an examined copy of a charter de* 
St. caar^:"^ posited in the proper public-office at Madrid was 

Held no va. put in. 

nance, the *^ • i i ^, . ■■ »»•. n 

bank bdn; in The charter was granted by Charles 3d, King of 

Spain, in the year 1784i, and declared that the king, 
for the purposes of commerce and finance, thought 
fit to create, erect, and authorise a bank, which, so 
far as regarded its object and end, should be 
national and general for the kingdom of Spam and 
the Indies. Then followed different regulations^ 
and amongst othel^, *< that for the more effectually 
insuring the permanence of the bank, and the pub^ 
lie confidence, it should have the denomination of 
The Bank of Saint Charles. That the capital 
should consist of 150,000 shares of specified 
amount, and the affairs be managed by eight 
directors, elected from time to time by the share- 
holders. That the bank should abide by the 
general system of the monarchy with respect to 
law-suits; so that when there may be a tribunal 



fact a national 
one. 
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of Commerce, they should' be heard therein^ ^nd lBi5. 
when not, the justices should proceed with.* the j^^ 
appeals, in the manner prescribed by the laws j n^"*^^L 
although the bank in the administration of justice, Cbables 
should be considered as the most privileged per- |^ bbbValbs. 
sons. Shares to be indorsed and assigned, both 
by individuals and fraternities in the same manner 
as bills of exchange." 

The defendant was the agent of the bank, resid-* 
ing in London^ and his letters were put in address- 
ed to ** The Directors qf the National Bank of 
St Charles ; " in which he acknowledged to have 
received several bills of exchange on account of 
the directors ; and of these bills it was proved he 
received the proceeds on maturity, to the amount* 
of 20,204/. 

It was objected by The Attorney 'General^ that 
there was no proof of the plaintiffs' having a right 
to sue as a corporation in Spain ; and that even if 
they had that right, they had sued by a wrong 
name. 

Scarlett^ in answer, relied on the case of The 
Mayor and Burgesses qf Stafford v. Bolton, 1 B* 
& P. 40., and at all events that the misnomer could 
only be taken advantage of in plea in abatement, 
and that the bank was in fact national 

Abbott Ld. C. J. I feel no difficulty in this 
case, if the jury are of opinion that the national 
bank of St. Charles, is the same as the bank of St 
Charles. 

Verdict for tl^e plaintiffs, damages 20,204/« 

o 4 
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nu. Scarkit. J. Parke^ and Kaye for the pteintiffi 

Xhe 'I^ Aitomey^General^ and Patteson £ar tbe de- 

Natiood ftndant. 

Bank of Sc 

Di Bbbvaus. ^ to ihg vitfiance, see Doe d. Maifei v. Miller, 1 B. & A. 

699. Croydon HotpUal v. Farley^ 6 Taunt. 467. 1 Saimders'i 
Bep. S40. a. 5tb edit. 



CASES 



ARGUED AND DEQDED 

AT NISI PRIUS, 
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AT THE SimNOS AfTM 

MICHAELMAS TERM, 
5 Geo. IV. 1824. 



ADJOURNED SITTINGS AT WESTMINSTER. 



WALLACE V. WOODGATE* 5l™'S' 

Trover for three horses. AUvcry-rtabie 

The defendant was a horse-dealer, and had sold ex^'^^^ 
the horses in queAtion to the plainti£& and had taken jf^^r the ^ 
his bills of exchange in payment. The hoiBes, after keep of hones; 
the salei were kept at the defendant's livery stables, Twn^ </ 
and there was evidence to show that the plaintiff ^®"«* P ^| 
had agreed with the defendant that they should u^^«tabie 
remain with him until their keep was paid for. h^^ch Mot, 
The plaintiff was in the habit of using the horses fraudulently ' 

oat of his possession : Held, that the livery-stable keeper nqght, without force, retake 
the horsesi and toat the lien would revive. 



V, 
WOQDGATS. 
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1824. whilst they were kept by defendant, and one day 
Wallace Under pretence of using them, took them entirely 
away to other stables. The defendant, finding out 
where they were kept, in the absence of the plain- 
tifi^ re-possessed himself of them ; upon which the 
plaintiff brought this action, and the defence was, 
that the defendant had a right to retain the horses 
until the keep was paid for, he having a lien by 
agreement 

Best C. J., in summing up, told the jury that a 
livery-stable keeper had not, by law, a lien for the 
keep of horses, unless by special agreement with 
the owner of them ; and that if they were satisfied 
that there was an agreement to that effect, and 
that the plaintiff had removed the horses in order 
to defraud the defendant of his lien, their verdict 
must be for the defendant. That he had a right, 
without force, to retake the horses, and that being 
so re-possessed his lien revived. 

Verdict for the defendant. 

Vaughan Serjt, and Chitty for the plaintiff. 
Toddy Serjt for the defendant 



See Yorhe ▼. Greenaugh, 2 Ld. Raynumd, 8^ Kirilswtan y. 
ShaiKcroii, 6 T.R. U. 
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ADJOURNED SITTINGS IN LONDON. 



SEAMAN V. PRICE. ^"^ts^^, 

Assumpsit. Thepiaintir 

The jSrst count stated that plaintiff had bar- J^eldS 
gained and agreed with one /. E. for the pur- J^Jsr. forthe 
chase of three freehold houses, to be conveyed to cenain houses; 
him, the said plaintiff,, at the price of 600/., and jJ^JSj?*"'' 
that in consideration the plaintiff would seU and agi^;<> give 
give up to the said defendant, the said bargain, 4<^.^orhb 
and would suffer and permit the said defendant to ^««ai"» ^^ 

* ^ . - houses were 

become the purchaser of the said houses from the afterwards at 
said«/.£. instead of him the said plaintiff j he, the qu^t^'conw- 
said defendant, undertook, &c., to pay the said «^ '<> ^e "o- 
plaintiff for the said bargain the sum of 40/. That defendant: 
the plaintiff did sell and give up the said bargain JJSfer^the 
to the said defendant, and did suffer and permit P^o^ ba^ain 
the said defendant to become the purchaser of the cient consider. 
said houses from the said J. JE., and the said *?^°^'l\l^ 

' promise ol tne 

defendant did accordingly become such purchaser, defendant. 
and did take the said bargain, and did obtain a ^eyance to tbe 
conveyance to him of the said houses on the terms defendant's 

^ , nominee^ sup« 

aforesaid, &C* ports an a?er' 

The second count stated the consideratidn that ?^he drfend- 
the plaintiff would suffer, permit, and procure the ^^ t^came the 
defendant to become the purchaser, and averred 
that plaintiff did suffer, &c., and that defendant 
was accepted, and became the purchaser, &c. 

The third count was substantially the same. 

The last count stated the consideration that 
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ISM. plaintiff would relinquish and give up the said bar* 
gain to the said defendant, and would give and 
afford to the defendant the opportunity o£ becom- 
ing the purchaser, and averred that plaintiff did re- 
linquishi and give up, and did give and afibrd, &c. 
It appeared in evidence that the plaintiff had 
verbally agreed with Joel Emmanuel^ the owner of 
the houses, for the purchase of them at 600/. ; and 
that the plaintiff had, in writing, agreed with de- 
fendant to sell him the bargain for 40 A Upon the 
request of the plaintiff, J. E. conveyed the pre- 
mises, under the direction of the defendant, to a 
Mrs. Price. This conveyance was not in trust for 
the defendant J. E. stated that he would not have 
conveyed to the person named by the defendant, 
but for the request of the plainti£^ to whom he held 
himself bound by his contract 

Upon this evidence it was objected by Pell Serjt 
that the action was not sustained, on two grounds; 
1st, that the bargain between plaintiff and J. E. 
not being in writing, was void under the statute of 
frauds, and therefore the transfer of it to the de- 
fendant, could form no good consideration for the 
defendant's promise, inasmuch as it could not be 
legally enforced against J. E. 

Sdly, That the averment of defendant's having 
become the purchaser was not proved, the l^ai 
conveyance being to Mrs. Price, who was not even 
a trustee for the defendant 

Best C. J. I think that all the counts are sub* 
stantially supported* Upon the first objection the 
plaintiff as against the defendant, has brought him* 



In Hilary Teem following^ PeU Serjt oioved for 
a rule to show cause why a nonsuit should not be 
entered on the grounds urged at the trial, but the 
Court refused the rule ; and in giving judgment, 
Best C. J.aaid, 

' The inclination of my opinion at the trial was 
as it is now, that all the counts of this declaration 
are supported ; but it is unnecessary to decide that 
Aow, as the last count is clearly proved* Beyond 
*all question the defendant has had the opportunity 
of becoming the purchaser, the premises having 
been conveyed to his nominee ; and though there 
was no legal obligation on Emmmuel to convey, 
yetthe:drfefDdanthas«in&ct,.en^oy^ idl the ad* 
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telf within the statute of frauds^ thei i^reement oa ^ i^^ 
which he founds his action being in writing* Ii» 
indeed, Emmanuel had refused to convey, there 
might have been a valid defence to this action. 
But having derived all the advantage intended, the 
defendant cannot now be permitted to say that 
what he agreed for with the plaintiff was of no 
value. As to the second objection, the defendant 
lias, in substance, become the purchaser of th6 
premises. He has had the entire benefit of the 
bargain by the conveyance to his nominee procured 
for him through the means 6f die plaintiff. But I 
wHl give leave to move to enter a nonsuit. 

Verdict accordin^y. 

Vaughan Serjt, and Tal/burd for the plaintiff. 
Pell Serjt, and Barst&O) for the defendant. 
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1824. 




vantages of this agreement, and that forms a moral 
obligation sufficient to support the promise. 
The pther Judges concurred. 



GwLDHALL, DOKER, Executor of DOKER v. HASLER, 



Dec. 15, 1824. 



Sheriff of Sussex. 



A widow can- AcTioN for a fklsc retum to 2kji.fa* 

not be asked 
to disclose 
conversations 
between her- 
self and her 
late hosband. 



The defence was that the execution was fraudu- 
lently taken out in order to protect the goods of 
the debtor against his assignees, under a com- 
mission of bankrupt In order \j^ prove this, 
the widow of the testator was called and asked 
to a conversation between herself and the tes- 
tator. This was objected to on the authority of 
Mimroe v. Twisleton. Peake on Evidence, Ap- 
pendix, 44. 

Best C. J. I remember that in that case, in 
which I was counsel. Lord Alvanlet refused to 
allow a woman, after a divorce, to speak to con- 
versations which had passed between herself and 
her husband, during the existence of the marriage. 
I am satisfied with the propriety of that decisioi^ 
and I think that the happiness of the marriage 
state requires tliat the confidence between man 
and wife should be kept fpr ever inviolable. The 
point is of very great importance, and I will reject 
the evidence, in order that the question may 
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receive a solemn discussion in case my present 18M. 
opinion should be thought unfounded. Dom' 

Verdict for the defendant. „ ^' 

Hasleb. 

r 

Vaughan Seijt. and Comyn for the plaintifil 
Pell and Wilde Serjts. for the defendant 



COX and Others v. REID and Another. ^!^^\'^^^ 

Assumpsit for work and labour, goods sold and Registered 
delivered. J^^IT/S." 

This action was broufirht to recover the value of ®^i*!®"^? ^^ ^ 

^ liability for the 

certain copper, furnished by the plaintifis for the repairs of a 

repair of the ship Asia. '&)^l^i 

The copper was delivered in December 9 1817j •lowing the 

whilst the ship was lying in the docks of Messrs. have been 

2^/cA^ and Co., who were employed to repair ^^®"j^|* '^T 
her. In order to charge the defendants, the plain- dcedofdefeas- 
tifls proved an indorsement on the ship's register vofl an ai^ 
at the port of Newcastle, showing a transfer to the '"J® ^^^^ ***" 

* ' o . sale, upon 

defendants, dated the 24th November, 1817> from payment of a 
R. and T. Bulmer, the owners on the registry; ^"S" LTd-^ 
and a re-transfer from the defendants to jR. and T. ^^^^ ^^ 
Buhner, dated the 9th October 1818. This bill of to^show the 
sale from the Bulmers to the defendants, which ^^T^^l 

' tneir owner- 

was unconditional, was also put in. Joseph Bulmer ship; the bill 
had the management of the ship during the time duiyenter^ 
when the goods were supplied. on the regbtry. 

o rr without men- 

tion of the de- 

Vaughan Seijt relied on the primd facie liability ®^"^®- 
6f the defendants arising from the registered 
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is^is ^ ownershipi and referred to the actioa brought by 
Fletcher and Co. against these defendants^ for the 
repairs of the same ship^ and in which they had 
obtained a verdict, coram Lord Gifford C. J. 

For the defendants it was contended that the 
credit wfysi in fact given to Buhner, and the case of 
Jennings v. Griffiths^ supra, p. 42., was relied on ; 
and it was proved that Joseph Bulmer had had the 
entire control of the ship and her concerns, and 
had in evety respect appeared to the world as 
owner ; that he had appointed the captain, he had 
given the plaintiff the order for the copper, and 
that he and the plaintifi& had other transactions ; 
and the following account given by plaintiffi to 
Messrs, Bulmer and Co, was produced 

LimikouUf 18ia 

Messrs. R. and T. Bulmer, Drs, 

To Cb^ and Ca 
Sept* 21. — To amount of copper account 

for supplies to the ship Asia, as per bill 6S5L 
Nov. 14. — Cr. by amount of account for 

copper received for brig Claremont, as 

per bill - . . . 34?/^ 

Balance in favour of Cox and Co. • 388/. 

Credit 12 months, bill at 3 months. 

The defendants were bankers at Newcastle ; and 
a defeasance to the bill of sale of 24th of Nwember, 
1817f of the same date, making void the same on 
payment of JOOOL by Messrs. Bulmer to the de- 
fendants, was offered. 

This was objected to on the ground that the 
plaintiffi were no parties to it, and that it was void 
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under the registry acts. But his Lordship said, that ^ 1824-. 
as it was attempted to charge the defendants, not 
in respect of their possession, but on account of 
their ownership of the vessel, it was clearly ad- 
missible for them to show the nature of that owner- 
ship, and the real situation in which they stood 

ftssT C. J. in summing up said, I entirely con- 
cur in the law as laid down in the case referred to 
by my brother Pell^ and the only question for you 
to decide i^ ^^ upon whose credit were these goods 
furnished/' It is true that the registered owner 
of a ship is prhnd fade liable for repairs, because 
it must be presumed that work from which he de- 
rives a benefit was done with his privity. But it 
is for you to say whether that presumption is not 
met by the fiicts of this case, for you find that 
throughout these transactions the defendants do 
not in any way appear. The plalntifl^ deal with 
the Buhners^ and with them only, and the account 
before you is strong to show that they looked to 
them for payment The registry acts grew out of 
public policy, but they have been used to fetter 
and incumber the property in ships to an extent 
quite foreign to the intentions of the legislature. 
Under those acts the defeasance is vdd as far as it 
aflfects the property in the ship, and it cannot at all 
alter the legal or equitable title of the defendants. 
But it is important for you to look at it, in order to 
see the purpose for which the defendants were 
owners. It is for you to say " whether or no 
those goods were furnished upon the credit of the 
defendants.^' 

Verdict for the defendants* 

VOL. I. V 
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a 

188*. ownership, and referred * , -^# and 2>. F. Jones 
~ Fletcher and Co. a^r' />^^ ' 

repairs of the s? ^>^for the defendant, (a) 

obtained a ver ,y/^ 
For the '' /*/ v^ 

1., ''/' ^^^"^ijJ^ ^^^ another v. 12ne/ aiuf ano^A^r, 

CreOlt WP y^/^t&si^ after H&ry tenn, 1824. 
Jemufl ^^ : ^ fy^^^th&T case on the admissioiiB of the de- 
and ' "^df^,^^ ^^^ ^® plaintilb had done certain ne- 
er '^^^^to ^^ '^^P '^'^' ^^ ^^^ amount of B4/0l.f and 

/^^^'''^^jieir bill for the same to the captain and own- 
/i^^^^ /t to Sulmer; that during the time of doing 
^^tbe defendants were registered owners, that is to 
^2^ '^yavember 1817 to October 1818. 
^^.^j^fordCX, after objection by Tadd^ Seij., decided 
/^ admission of necessary repairs having been done to a 
tl^ f which the defendants were legal owners, was sufficient 
^'^i on them for an answer. 

^fgidy Serj. then went into his case and showed, that Bulmer 
f^^ conducted the affiurs of the ship, and had given the orders, 
Kut failed in proving that the defendants were merely mort- 
^ggees, and the question was left to the jury, whether the 
plaintiffs had dealt with Btdmer as the agent of the owners, or 
had given him credit on his own account, and the jury found 
for the plaintiffs. 

Faughany and Bosanquet Serjts., and D. JP. Jones for tlie 
plaintifis. 

Taddy Serj. and Tindal for the defendants. 
By 4 Geo. 4. c.4I. the former registry acts are repealed, and 
the law consolidated in that act, and «.4d- provides, that all 
transfers of ships, or shares by way of mortgage, or in trust for 
sale for the payment of debts, shsJl be registered as such, and 
that such mortgagees or trustees '< shall not be deemed to be 
the owners of such ship or vessel, share or shares thereof, 
nor shall the person or persons making such transfer be 
deemed, by reason thereof, to have ceased to be an owner or 
owners of such ship or vessel, any more than if no such trans- 
fer had been made, except so far as may be necessary for the 
purpose of rendering the ship or vessel, share or shares so 
transferred available by sale or otherwise, for the payment of 
the debt or debts, for securing the payment of which such 
transfer shall have been made." 
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CASES 



ARGUED AND DECIDED 



AT NISI PRIUS, 

IN K. B. 

AT THE SITTINGS IK AND AFTER 

HILARY TERM, 
5 & 6 Geo. IV. 1825. 



HRST SITTING IN TERM IN LONDON. 



M^INTYRE V. LAYARD, Esq. GaiLDHALt, 

Trespass and false imprisonment Rules of court 

Two rules had been made by the Court from ^^°^''^. 
which this record issued, as to the examination of ttmning wit- 
witnesses on behalf of the plaintiff and defendant ^toriel^* 
upon interrogatories. . ^|j|^j®/'""" 

fendanty with liberty to each to exhibit cross interroffatories; and one of the rules 
ordere(^ that the interrogatories, depositions, &c. so taken, should be admitted, read, 
and giyen in eiddence at the trisd of the cause, iamng ail just crctpHons, SembU, 
That the plaintiff is^ entitled to make use of answers to interrogatories which had 
been exhibited .on behalf of the defendant, althou^ the plaintiff had not examined 
such witnesses on cross interrogatories: Held, that if the plaintiff reads the answers 
to interrogatories put by the defendant, he cannot object to the admissibility of somp 
of tk« answers, because they referred to written documents which were not produced. 
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:1825. ^ By the first of these rules it was ordered that the 
MIntyre trial of the issue in this cause should be postponed 
Xayabd. ^"*^^ *^® sittings after the next term, ** the plain- 
<< tiff hereby consenting that the defendant shall 
" examine his witnesses, who are abroad, upon iii- 
*^ terrogatories, and that their depositions may be 
" read at the trial in case of their absence. And 
the defendant consenting that the plaintiff's wit- 
nesses who are going abroad may be examined 
^* upon interrogatories, and that their depositions 
** may be read at the trial in case of their absence. 
** And that each party be at liberty to cross-ex- 
<< amine upon interrogatories, and that their depo- 
^< sitions may be read at the trial in case of their 
^< absence ; and that the clerk of the rules and 
•* orders of this Court, do draw i^ a rule or rules 
" of their examination upon the production of 
" counsel's hand for that purpose," 

By the second rule it was ordered " that the 
<< defendant be at liberty to examine de bene esse^ 
** such of his witnesses who are residing at the 
" island of Malta f upon interrogatories to be ex- 
" hibited to them before W. R. and H. 2\, com- 
^« missioners named on the part of the defendant^ 
'< and E. F. and E. N.f commissioners on the part 
<< of the plaintiff. And that the plaintiff be at 
" Kberty to exhibit cross interrogatories for the 
«^ examination of the said witnesses, and for that 
*< purpose notice of the time ^id place of the said 
« examimation be ^ven to the plaintiff's agent or 
<^ other representative there." And it is also ordi^iw 
'< ed that the said interrogatories^ depositions^ and 
<< cross-examinations, taken in manner aforesaic^ 
<< be transferred under the s^al of the saidconu 



LAfAftD. 
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" miAsioners to Charks Skort^ Esq,, clerk of the 1S25. 
" niJes ahd orders of this Court on the plea side mIJ^J!^^ 
" thereof) and be admitted to be read and given in ^ t>- 
" evidence at the trial of this cause^ saving all just 
" ewc^thnsJ^ 

The plaintiff's counsel having called the clerk 
of the rules, who produced the original rules, to- 
gether with the interrogatories and depositions 
annexed, proposed to read the answers of witnesses 
examined on interrogatories on behalf of* the 
defendftnt^ and who had not been examined under 
cross interrogatories exhibited by the plaintifC 

The 4ttomejf*'Generalf for tlie defendant, con- 
tended that the plaintiff was not entitled to make 
use of these answers to interrogatories which had 
been exhibited on b^alf of his client, but it was 
for the defaidant to make use of them or not, as 
he thought fit ; to allow the plaintiff to read these 
answers would place him in regard to his witnesses 
in a different situation from that which he stands in 
any case where the witness is called, and would 
be in effect to allow him to cross-examine his own 
witness. 

Brougham contended, that it was like the case 
where the one side calls a witness, who proves facts 
which makes it unnecessary for the other side to 
prove them, and whom otherwise they must have 
examined in chiefs and cross interrogatories are 
always in the nature of examinations in chief; be- 
cause at the time you put them, you do not know 
the interrogatories of the other side, the only dis- 

p 3 



206 CASES AT NISI FRIUS, K.B. 

1825. tinction between the two being that where you put 

5JJ]J^ cross interrogatories you may put leading ques- 

, •• tions« 
I4AYABD. 

Abbott Ld. C. J. received the evidence without 
expressing any opinion as to its admissibility! giving 
the defendant leave to move» 



Upon the interrogatories and answers 

ready 

Brougham objected to some of the answers being 
received in evidence, as they referred to what was 
in writing, and which writing was not produced. 
The rule contains a saving of all just exceptions, 
which is to guard against the admission of what is 
not strictly legal evidence. 

Abbott Ld. C.J. If you take upon yoiurself to 
use these examinations of witnesses, I must con- 
sider you as the party putting the questions, and 
you must take the answers for better or worse. 

Verdict for the plaintiff damages SOOL 

Brougham and Chitty for the plaintiff 
The Attomejf'Xjeneral^ Raine^ Gumey, J* Parke 
9Xkd Shepherd for the defendant ' 
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SITTINGS AFTER TERM AT WESTMINSTER^ 



CLARK V. HUME. IS??'/''?!"' 

I^tO, 15, 1825. 

Covenant by the assignee of lessor against the The assignee 
assignee of lessee. il:etiT: 

Plea, that the estate, right, title, &c. of the lessee ^ preinwes, 

i-j ^ • 1 1 i» 1 V . . chosen on 

did not vest m the defendant by assignment m i5th Nov. 
manner and form. See. Issue thereon. teKjfin^* 

The premises in question were demised by in- ^^^ premises, 
denture of lease dated 80th March 1818, for the thTbusfn^ 
term of 67 years, at the rent of 68/. a-year to S-'tSi'cS^ 
William Hassen, who covenanted for himseli^ his ton until 
executors, administrators, and assigns, for the pay- i,^ and him- 
ment of the rent, at the four usual feasts, &c. sdfoccasion- 

aily supenn- 

Hassen took possession of the premises under tendecL But 
the lease, and carried on the business of a brass ^]^\^2i 
founder thereon. In November^ 1823, he became j^iwiaimed the 
a bankrupt, and on the 15th of that month the to the iand- 
defendant was chosen assignee. At the time of [^^ the asMg- 
the bankruptcy there W£^ a considerable portion of nee, notwith- 
rent in arrear, and the plaintiff having threatened dkSaimerlhad 
the bankrupt with a distress, he applied to the ^J.^'^^jJ^ 
defendant, who, on the 8th of December 1823, lease by using 
vrote to the plaintiff the fbUowing letter : — Sr tK!^t 

of the credi- 

« Sir, '^"• 

'< I beg you will stay taking any dis- 
tress out against the tools and effects belonging to 
the estate of William Hassen, of No. 2., Norfollc 
Street, your tenant I will now engage with, you 
that jour situation shall not be worse than it h*» 

p 4 
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^^2f25^ been, with respect to your demand for rent, until 

Clark I have the pleasure of seeing you, to come to an 

^' arrangement'' 



Hume. 



At this time the bankrupt continued in posses- 
sion, conducting the business in the same mode as 
before the bankruptcy, finishing old orders, and 
taking new ones. The defendant came to inspect 
the business generally twice a week, and furnished 
the bankrupt with money, for the purposes of the 
business; the bankrupt kept the accounts, and 
transmitted the books every week to the defendant 
This continued up to the month of April 1823. On 
the 22d December 18^, the defendant wrote to the 
plainti£^ announcing his intention, as assignee of the 
bankrupt, not to accept the lease of the premises, 
and on the 25th of March delivered the lease to 
the plaintif]^ who received it, but afler consulting 
his attorney, returned it to the defendant 

Abbott Ld. C. J. in summing up said, the sin- 
gle question for you to decide is whether or no the 
estate in these premises vested in the defendant 
Now by the assignment of all the estate and effects 
of the bankrupt to the defendant, the term in ques- 
tion would^ by operation of law, vest also, provided 
the assignee acquiesces in the vesting of the estate. 
But in order that the creditors of a bankrupt may 
not be burthened with a lease which so £ur from 
being valuable would be a charge to the creditors, 
the law has provided that the assignee may dissent ; 
Now although an assignee in words or in writing 
declares his intention to refuse the estate, yet i^ in 
fact, he takes advantage of it, he is not relieved from 
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the charges incident to it A mere nominal dis- 1826. 
sent is not sufficient, it must be one in fact and in 
substance. If you think that the defendant did 
take to these premises and carry on the trade there 
for the benefit of the creditors he has done more 
^an the law aUow« an assignee to do b^bre he 
e:tercises his right of declaring off A reasonable 
time is permitted for that purpose^ but no case has 
gone so £yr as to say that an assignee may continue 
the trade for the benefit of the credUors^ and after 
that refuse. If you think the defendant has car- 
ried on the trade for the benefit of the estate, you 
will find for the plaintiff} if* you think it was done 
in friendship for the bankrupt merely, your verdict 
must be for the defendant 

Verdict for the plaintiff for 84L being one half 
a year's rent. 

Sear let t and JR. V. Bkkards for the plaintiff. 
Mmrytat and Comyn fbr the defendant 



An express assent to the assignmenti as far as regards leases 
belonging to the bankrupt, is necessary to vest such leases in 
the assignees of the bankrupl. Copdand v. Siephens^ 1 B. & A. 
599. Hie mere puttmg up the premises to auction by tiie 
assignees for the purpose of ascertaining their Talue^ without 
describing themselves as owners, does not fix the assignees^ 
Turiier v. Richardiont 7 East, S35. And where the assignees 
kept the bankrupt's effects on the premises for nearly a year, 
and paid rent to protect the effects fVom a distress, under a 
protest against accepting the lease, and afterwards sold the 
effects on the premises and removed them; at the same time 
theyi with the assent of the landlord, put up the lease for 
sale, but there were no bidders, and they afterwards kept the 
keys for three months, not being asked for them by the land- 
lord, and making no other use of the premises ; it was held that 
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Claak 

V. 



1825. they were not liable as amgnees of the lease. Wheder r.Bra-- 
mah^ 3 Cainpb. 340. The assignees of a bankrupt released the 
bankrupt's under-tenant of part oi the premises, and afterwards 

Huiiz. being asked by the landlord to elect, refused the original 
lease : Held that they were not liable as assignees of the term. 
' HUl V. Dobie^ 8 Taunt. 325. But intermeddling with and assum- 
ing the management of a farm has been decided to be an elec- 
tion to take. Thomas ,t. Pemierton, 7 Taunt 206. And the 
entering and taking possession was held to bind the assignees, 
though the bankrupt's effects were on the premises, and the 
keys were given up immediately after the efiects were sold. 
Hanson v. Stevenson, 1 B. & A. 308. See also Hastings v. 
fVilson, 1 Holt. N. P. C. 290.; and Broome y. Robinson, cited 
7 East, 339. 



jw. 15, 1885. itii-A V. nr^rr^K.. 

« 

An in^ctment Xhis was an indictment for peijury, which stated 
i^m^tolin << that the defendant, being; in custody for debt, 
Dd)to?s^^' duly presented a petition for his discharge, to- 
Court, alleged gether with his schedule to the Court for the 
S£t^ reUef of Insolvent Debtors. That the defendant 
fi"^y» *^ in the said Court swore that the contents of 
his icheduie the Schedule and all and every part thereof were 

to^^^urt t™c> ^^ *^** *^® defendant hy the oath afore- 

contained a gaid falsely, wickedly, and corruptly swore in 

pe^Mt'tty" substance ihst the said schedule contained a full, 

d^f'^ true, and perfect account of all debts owing to him 

to him» at the time of presenting his petition ; whereas in 

tmoT^d^ truth and in fact the said schedule did not contaiji 

dd^ ^ "ot*" * ^^' *™^* ^"^^ perfect account of all debts owing 
contain a fiili, to him at the time, &c., and so the defendant 
fert'iSiS?' committed wilful and corrupt perjury," &c. 

of all debts 

owinfltohiniy'' without specifying any dd>to omitted : Held^tiut this indictBcat wai 

deany bad, and that no trial ought to be had upon it. 
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Before the juiy were all sworn, The Lord Chief 1825. 
Justice retired into the adjoining room, and con- 
sulted the other Judges who were then sitting for 
the dispatch of term business, and upon returning 
into Court his Lordship called upon the counsel 
in the cause and delivered the following judg- 
ment. 

I have desired that the jury might not be all 
sworn, in order that I might take the opinion of 
my learned brothers on the propriety of trying this 
indictment, and they all agree with me that I 
ought not to consume time in any such inquiiy. 
It itf quite impossible that the defendant can know, 
from allegations so vague and indistinct, what is to 
be proved against him ; they *convey no informa- 
tion whatever . of the particular charges against 
which he ought to be prepared to defend himself. 
I remember the case of T Anson v. Stuart (a), 
which was an action for a libel describing the pkin. 
tiff as a swindler, and a justification that the de- 
fendant had .been guilty of divers acts of swindling 
and fraud, and on a demurrer to this plea the Court 
hdd that it was too general to be sustained. 

This indictment is equally indefinite. Sitting 
here I have no power to quash this indictment, and 
I therefore order the case to be struck out of the 
list I will take no notice of such a record, (b) 

Brodrick and Prendergast for the prosecution. 
Andrews for the defendant. 



(a) 1T.R,748. 

(b) 8e8 Rex v. Deacon^ 4upra, p. 27- Rex v. Trermarne^ 
suprUf p. 14?7. 
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J^^S SMITH and Another v. DE WRUITZ. 

Sns*dr !r™" ^^^^^^^^ ^y ^^ ilidorsees against the acceptor 
holder of a ofabiii of ^xchange^ 

changc^madc. The defence was, that Crozaz, the drawer of the 
bSSSle' ^^' ^ ^i^09e order it yvM payabl4» had originUly 
not admifiobie reocsTed it ih>m &e deftfldadt^ to raise mon^ for 
^'^ent ^e defendant That ah agent of the defendant 
holder under ^ad bv hiH desife pfocured the bill fnm Croxaz^ m 
ment made ofdcT to Ktum it to the deflsndant^ and that Oom» 
b^e'due^^ fianduleatly got the bill out of the agent's hand, 

and indorsed it to the plaintifi^ aftca: he had 
committed aa act of bankruptcy, by absoondii^ 
witfam their knowledge^ and upon whidi he had 
subsequently been declared a bankrupt The bill 
V^as not due at the ttnie of die indoi'sement The 
assignees had got possession of the biU firom die 
^sintii9s, but finding they had no title on it 
against the defendant, had returned it 

For the defence Mamfott offisred to prove the 
decterationft oTOrozax^ made whilst he was in pos- 
session of the bllL 

Scarim objected^ and said that it wils ntedless 
to argue the point, as it ha<^ recently been decided 
by the Court of King's Bench, in 8hm) v. BroamCf 
in which case a new tri^ had been granted, be- 
cause such declarations had been received on the 
ground that such evidence was not admissible 
against a holder who acquired the bill before it 
became due. 

18 
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A»BOTT Ld. C. J. assented to this, and rejected 18SS. 
the evidence. ^T^^^ 

V^dict for the defendant «^. 

ScoFktt and F. PoUoekfor the plaintifik 
Many alt and Comyn for the ^fimdant. 



wmi^^DQw^tc Ry^TSl. it wa9 deci4ed that tk9 dec2af«tio«9 of 91^ 
wha bad been holder of a bill made; after he bad oegociated it^ 
were not admissible against a subsequent holder, to whom the 
bill was transferred whilst current ; on the ground, that such 
subsequent holder did not sue as the trustee of the preceding (me 
n«r staad oa his titl^ but on that acquired by die kmi^fide 
takiiv of tbe biU. l^Pqcpckx^BUUnff^wfral^. SKog, 
269« II was. heldy, that iu order to make such declaration^ 
evidence, they must, at all events, be made by a then holder of 
the bill. It would seem that where the plaintiff is trustee, of 
stands on the title of the previous holder of the bill or note^ 
whose declaratioBs are eftned^ such dtclannioiia are admissi- 
ble, thou^ made aftet pastiag with the bill or neliB^ t^apg 
equally against the interests of the person making them, and 
such seems to have been the opijiipn of the Court in delivering 
judgment in Shavo v. Brotme. 



EGERTON V. FUEZMAN, H^^^. 

Thje; plaintiff and a third perscua laid a wager upon ^6^'?^'^^, 
the event of a battle b^fesv^n tiwa dopw wd had a stake^ioider 
respectively deposited with tiie deftsdant aa a of l^^^t, 
stake-holder, a sum of mqney wWch was to be paid **^ •* p^ 
over by him after the wager was determined; t^ ^Xmet after 

.the event was 
^etermmed. The money was not cfemandedof the stake-h^dei^ nma after the event 
ymiausfsmasA. Tha Mas diachai^edtitt jury fteoki^i^^ 




FoilZMAK. 
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the successful party. Some dispute having arisea 
between the parties respecting the fairness of the 
battle, the plaintiff being the unsuccessful party, 
claimed his proportion ojf the sum deposited, from 
the defendant, and on being refused brought this 
action to recover it 

Abbott Ld. C. J. On these circumstances be- 
ing opened to the jury by Brougham^ enquired 
whether the plaintiff had demanded his money 
from the defendant before the battle was fought, 
and on being informed that this was not the case, 
he discharged the jury from giving any verdict in 
the cause, saying that he would not sit to try which 
dog won the battle. He also said* he had oflen 
taken the same course before, in similar circum- 
stances, (a) 

Brougham and Holt for the plaintiff. 
Scarlett and Chitty for the defendant. 



(a) It has been established by a series of cases, that money 
deposited in the hands of a stake-holder, on a wager illegal in 
its nature, may be recovered back from the stake-holder, after 
the event is decided, if demanded before it has been paid 
over ; see Coiton v. Tkurland, 5 T.R. 405. Smith v. Bickmore, 
4 Taunt. 474. Bate v. Cartwrigkt, 7 Ftice, 540. And at all 
events, whether the wager is Ulegal or not, either party de- 
manding his deposit before the wager is won, is entitle;^ to have 
it returned to him, and on refusal, may maintain an action 
against the stake-holder. Eltham v. Kingnnan^ 1 B. & A. 588. 
Ta^ V. Lendey, 9 East, 49. 

In EMnson v. Mears, Easier term, 1825, ex relatione Crea^ 
toell. Abbott Ld. C.J. said, <^ The case of Egerton v. Fkrxman 
was presented to me at the trial, as a case in which I was to be 
ealled upon to decide the question of which dog won, and on 
that ground alone, I refused to try the cause." That a Judge 

15 
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is justified in striking causes out of the paper, where the atten- 
tion of the Court would be occupied in deciding upon foolish 
wagers, to the prejudice of more important business ; see Br&um 
y. Leeson^ ^ H. Bla. 43. Squires v. Whiskeny S Campb. 140. 
Diichbum ▼• Goldsmith^ 4 Campb. 152. Ebham t. Kingsman, 
1 B« & A. 688. lUx y. Deacon^ supra 27« n* a. But it should 
seem, after the case of Cotton v. Thurland^ aboye cited, that it 
is not in the discretion of a Judge to refuse to try an action 
brought to recoyer a deposit from a stakeholder, howeyer fri- 
volous or illegal the wager may be. The Court of Exchequer, 
in Bate y. Cartu>right, set aside a nonsuit, in an action against 
the stakeholder, where the Judge had nonsuited, on the ground 
of an action of that nature, being a waste of time and an hind- 
rance of the business of other suitors. 



1825. 



EOSKTON 
FUXZMAK. 



ADJOURNED SITTINGS IN LONDON. 



TURNER V. HADEN and Others* 



GUILOHAIX, 



This was an action by the plaintiff as indorsee Held that the 
against the defendants as acceptors of two bills of b^^n^ 
exchange ; one for the sum of 36/., dated 4th June ^y^^'J^^' 
1824, the other for 60/. 4^. 6d. dated 14th June banker's in 

1 QQA, London, were 

^ "**• not dischamd 

Both bills were accepted payable at Messrs. £?™]J?^"*' 
Marsh and Co. Bemers Street. The first-men- the holder 



tioned bill became due on the 21st August 1824, JS£ui^ 
the other on the 3 1st of the same month. for payment 

It appeared that the defendants who kept an ac- er's More " 
count with Messrs. Marsh and Co. had always a ^i%jf^^ , 
larger balance in the hands of Marsh and Co. Tend weeks 
from the time of drawing the bills to the time bSm^ dS!? 
Marsh and Co. stopped payment, viz. the ISth ^^ aithou^ 
September m the same year, than the amount of ataUtimes,up 

both these buis. ss:£Sr 

er*!, had a balance in their bands suffident to cover the acceptances. 
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18^« ^ Scarlett for the defendafits, cmiteBded they woe 
discharged from all liability upon these bills by the 
laches of the holder in not presenting them for 
payment within a reasonable time. That although 
ainoe the 1 &2 6»4. c. 78* i^n acceptance like the 
present does not oblige the holder to present the 
bill for payment at the place named, still the ac- 
ceptor will be exonerated where he proves an ac- 
tual loss sustained by him in consequence of an 
omission to present the biQ at such place within a 
reasonable time. Rhodes v. Gent, 5 B.S^A. 244. 
though before the statute 1 & 2 Geo. 4, c. 78. re- 
cognizes the principle contended for. 

Parke for the plaintiff relied on the case of Se- 
bag V. AJbUbok^M. ^ S. 462. 

Abbott Ld. C. J« directed the jury to find a 
verdict for the plaiatiff giving the defeadants 
liberty to move. 

Va*dict for the plaintiff. 

J. Farke and Cameron for the plaintifl^ 
Scarlett and Hutehkmm for the defendants. 



In the followii^ Eatier Temi^ Scarlett mofved 
to set aside this verdict on the ground of laches in 
the holder in not presenting the bill for payment 
at Marsh and Co. in a reasonable time. The 
Court refused the rale, (a) 



(•) See Bsyley on Bilb» 178, tOk edit. 
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TODD and Others v. ROBINSON. jS'^fi^s^ 

AssuupaiT for goods sold and delivered. Th« defend- 

. ont, a Imen- 

The plaintiffi were wholesale linen-dealers in draper in 
Landan^ the defendant a shopkeeper at Driffield tn^^i^^'iii. 

in Yorkshire. ^^"^Tb 

The defendant had employed one Womac, who as hb aeest, ^ 
resided in London^ to order goods to be sent to him ^^redh 
by the plaintiffi on credit Six parcels, so ordered, go<?*l^ ^^® 
were received and paid for by the defendant. Fken-drapen 
The first of these dealings took place on 1st March 5. j!^Shout 
1823, and in November following it was discovered the authority 
that Wcmac had ordered goods in the defendant's \J^^ It^m ' 
name to be sent by the usual conveyance without g<>^ "^ ^^ 

V ¥ name to be 

the defendant's authority, and had himself inter- sent bj the 
cepted and appropriated them to his own use, and ^^ ^m- 
afterwards absconded. tercepts them 

This action was brought to recover the sum of i^: Held, 
45/. ; and it was proved that the defendant had in fe^J^t il^ 
fact authorized Womac to order goods to the whole liable for mch 
amount with the exception of 14/. The payment Sg^thcpre^ 
of this sum was resisted, on the ground that the ^^^^^JSTo 
plaintiffi trusted Womac at their own peril, and that piaintiiB to 
the defendant was not liable beyond what he had £5^f " 
actually authorized Womac to order. The plain- 
1i£& and the defendant never met until the dis« 
covery of Womac^s frauds. 

Abbott Ld. C. J. The liability of the defend- 
ant to the only disputed part of this demand de- 
pends on the question, whether the defendant has 

VOL. I. Q 
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^ ^^^' ^ by his own acts and conduct constituted Womac 
ToBD his general agent to order goods. The authority 

fioBiN ON 2ictually given in each particular instance to Womac 
can only be known to the defendant himself; the 
plaintifis can only look to the appearances held out 
by him ; and it is for you to say whether the de^ 
fehdant by his own act and conduct had induced 
the plaintijSs to believe that Womac was his agent 
for the purpose of ordering these goods. If you 
think he has so authorized the plaintifis to treat 
Womac as his agent, then the defendant is answer- 
able notwithstanding he may in this particular in- 
stance have given Womac ho such instructions* 

Verdict for the plaintiffi for the whole demand. 

Scarlett and F. Pollock for the plaintifis. 
Denman C. S. and J. Parke for the defendant 



See Hazard v. TreadweU, 1 Str. 506. BtmUon v. HUkrsden, 
I Ld. Raym. 22i. Whitehead v. TwAett^ 15 East, 40a Lord 
Ellembohough's judgment in Pickering v. Busk^ 15 East, 45* 
Nealy.Ervingt lEsp. N.P.C.6L Where therehave been no pre- 
vious dealings from which an authority to buy on credit can be 
implied, a# master is not liable for goods furnished to the ser- 
Tamt in his name. 1 Show. 95. BouUon v. Arsldeny S Salk. 234w 
Stubbing v. Heintz^ Peake's N, P. C« 66. Pearce r, Regers^ 
S Esp. N. P. C. 214. Rusb^ v. Scarlett^ 5 Eq>. N.P.C. 76. 
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STIERNELD v. HOLDEN and Another. m^!^^s. 

Trover for a quantily of coffee. Afactor placet 

This action was brought in the name of Baron g^ ^^^^ 
Stiemeld to recover the value of 80 bairs of coffee broker as s©- 

j ^ , . r. y^ cuntyforan 

consigned to him firom Demarara. advance to 

The coffee was the produce of certain estates in J[^^^^ 
Demarardj which formerly belonged to a person of tions to sell. 
the name of Fileen. Upon the death of Fileen^ the gold b^re 
Swedish ^vemment appointed certain curatoi*s to *°y revo». 

1 » JT 1 /»»!/» tions of these 

take the management of the estates for the benefit directions: the 
of those who were interested in them : the Sh)edish S™ nudnSin 
ambassador^ the present plaintiff, was the agent of ^^^ winst 
the curators in this country. 

For some time before the arrival of the coffee, 
which was the subject of the present action, a Mr. 
Stewart had been employed by the plaintiff and 
also by the curators to receive and sell the produce 
of thtte estates. The consignments were generally 
made to the plaintiff but sometimes to Stewart ; 
when made to the plaintiff he indorsed the bills of 
lading to Stewart, who diq>osed of the goods, and 
accounted for the proceeds to the curators of Fi-^ 
ken's estates. 

In 1823 the plaintiff went to Framcej and on his 
departure left with Mr. Stewart a written authority 
to open all letters that might come for him from 
Demarara during his absence, and to indorse in 
his name any bills of lading which they might coU'-^ 
tain. 

About the 95thNwember 1823, the plaintiff 

Q 2 
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I 

1825. being in France^ the bills of lading of the goods in 

SriERNtLD question came in a letter addressed to the plaintiff 

«• from Demarara^ and Mr. Stewart opened the letter 

^"***'" and took out the bills of lading. On the 26th 
November^ Stewart delivered these bills of lading 
to the defendants with the following indorsement 
on each of them : ** deliver the within mentioned 
cofiee to Messrs. Holden and Vanhouse^ or their 
order p. proc. of Baron Stiemeld. Mr. Stewart J* 

When Stewart delivered the bills of lading to 
the defendants he directed them to sell the coffee, 
and at the same time requested them to advance a 
sum of money to which he conceived the proceeds 
of the sale would amount at the current prices at 
that time { the defendants accordingly accepted a 
bill for 1500/. at three months ; this bill Stewart 
discounted immediately, and applied the money to 
satisfy bis own engagements. It appeared that the 
desfendants would not have made this advance to 
Stewart had he not indorsed to them tlie bills of 
lading. Stewart was at this time considerably in 
advance to the Fileen estate. The bill of the de* 
pendants became due on the 29th Februartf 1824, 
and was duly honoured. 

It appeared that Stewart had on former occa^ 
SLons placed bills of lading of the proceeds of the 
Fileen estate in the hands of the defendants for the 
purposes of sale, and that the defendants knew that 
Stewart was not the owner of the coffee in question 
but onjy the agent for the Fileen estate. 

Before the defendants sold the goods in question 
they consulted Stewart^ who agreed with them that 
on account of the state 6f the markets an imme-^ 
diate sale was desirable. Stewart stopped payment 



HoLDEIt. 
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on the 28th November. On the Srd December the 1825. 
goods were sold by auction at the prompt of a stikrneld 
month or one per cent, discount on previous pay- 
ment, the net proceeds of which sale were 
1508L 7*. 9rf. No countermand of the authority to 
sell was given to the defendants by the plarntifi) or 
any person on his behalf, until the 6th December^ 
after the sale had taken place ; nor did it appear 
that the defendants were informed of Stewarfs 
kaving stopped payment until that day; 

The Atlomeg'General for the defendants sub* 
mitted that upon this evidence, the plaintiff could 
not recover in this form of action ; had the goods 
been demanded before the deif^ndants had con* 
tracted to sell, then indeed a subsequent sale might 
have amounted to a conversion ; but in the present 
case the plaintiff is clearly not entitled to recover* 

Marryatt for the plaintiff. Stewart^ in pfacing 
the goods in the hands of the defendants, and ob-^ 
tabling an advance to himself on their security, was 
guilty of a breach of his duty as a factor ; the de« 
fendants, who knew that he was exceeding his au« 
thority, were parties to the wrong which he did to 
his principal, and in assuming any dominion over 
goods which thus wrongfully came into their hands, 
were guilty of a conversion, and were therefore 
liable to this action even before the sate. But tlie 
sale itself was without authority, and was a new 
act of conversion. Stewart had the power to put 
the goods into the defendant's hands to sell them 
for his principal ; he had no power to put them 
into their hands to sell for the purpose of securing 

Q 8 
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1825. an advance made to himself. It is in this latter 
Stikbneld Planner that he has assumed to deal with the goods, 
„ ^- and the sale which was made under a power thus 
usurped by the factor, is without lawful authority, 
and amounts to a conversion. - The direction to 
sell given by Stewart to the defendants, is accessary 
to the pledge which he made to them, and is 
tainted by its illegality. It would be highly in- 
convenient that a sale should be held lawful under 
such circumstances, as the person employed is 
under a temptation to sell at a price which would 
cover his advance, although it might not be the 
highest he could procure. And it is no answer 
to this that no such loss has arisen here. The ar- 
gument is drawn from the general impolicy of 
allowing a man to have an interest contrary to his 
duty, not from a particular inconvenience having 
arisen in an individual case. 

Abbott Ld. C. J. It appears to me that as 
there was a clear authority to sell, and no revoca- 
tion by the plaintiff of that authority prior to the 
sale, this action cannot be maintained. If there is 
an actual sale under the authority of the proprietor 
of the goods, trover cannot be maintained ; whether 
an action for money had and received will lie, is 
another question ; but in the present form of action. 
I am of opinion that the plaintiff cannot recover. 

Nonsuit, with liberty to move to enter a verdict 

for 1508/. 7^. 9d. 

tf 

Marryatt, Gumey^ and Mauk for the plaintiff. 

The Attomey^General and F. Pollock for the 
defendants. 
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1825. 

Stiebneld 

In the following Easter Term Marryatt moved ^* 
to set aside this nonsuit, and enter a verdict for 
the plaintiff, and cited the cases of M*Combie v* 
DavkSy 6 East 538. Truettel \. Barandon, 1 B» 
Moore, 543. Featherstonhaugh w.Joknston^ 3 Taunt* 
S37. ; but the Court refused the rule, being of 
opinion that the action should have been money 
had and received, and not troven The Court ob- 
served, that Stewart had clearly an authority from 
the plaintiff to indorse tlie bills of lading, and in 
pursuance of that authority he authorised the de- 
fendants to sell ; there was no pretence for saying, 
that the defendants acted otherwise than hondjide^ 
in the sale of these goods, there being no evidence 
of their having made any sacrifice for the purpose 
of reimbursing themselves the advance they had 
made to Stewart ^ the circumstance even of his failure 
not in fact being known to them at the time of 
the sale. If the sale had not been warranted, then, 
certainly, the plaintiff would not be bound to accept 
the proceeds of the goods, but might recover in 
the present form of action. Stewart 2M\}^ox\zed. 
the defendants to sell, and also authorized them to 
apply the proceeds of such sale to the defendan^ts' 
own use in liquidation of the advance they had made 
to him. He was justified in authorizing them to sell, 
and the sale, therefore, cannot be impeached. The 
defendants are not authorized in retaining for their 
own use the produce of this sale ; but for the mis- 
application of such produce, this is not the proper 
form of action. 

Q 4 
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CASES 



ARGUED AND DECIDED 



AT NISI PRIUS, 

IN C. P. 

AT THE SITTINQ8 AtTER 

HILARY TERM, 
6 Geo. IV. 1825. 



ADJOURNED SITTINGS IN LONDON. 



F^^^s. I-EIGH V, SMITH. 

In order to AssuMPsiT against the defendant, a wharfinger, 
j^J^J for not safely shipping certain casks of tallow to 
from his re- the plaintiff at Liverpool. 

pcXicft wiS l^e casks had been delivered at the defendant's 
fi^ to be sent wharf in LondoTij and a receipt given containing 
delivery to the the tcrms on which the defendant received goods 
oOiCT^ffi^^ for shipment. The dispute in the cause was whe- 
whkh ^^ ^^ *^^^ ^^ ^^ ^^ csc^^ had actually been put on board 
to be con. the MoTSj in which vessel they were to be sent ; 
Itt^V!* ^^ ^^ delivered into the custody of the persons having 

charge of the ship, so as to relieve the wharfinger. 
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For the defendant it was proved^ that the casks had ^ 1825. 
been rolled alongside the ship, then lying close to 
the wharf and taking in her cargo, and not traced 
further ; and a witness was asked what was the 
usage in shipping goods at wharfs coastwise. 

This was objected to on the ground of there 
being a written agreement. But His Lordship re- 
ceived the evidence on the authority of Cobban v. 
D(mne, 5 £sp. N. P. C.41. The witness stated, that 
they generally gave the goods to the ship's crew, who 
took them on board, and that they usually deliver- 
ed them in charge to a mate of the ship. 

B£ST C. J. in summing up, said, the question is, 
whether the casks were lost by the negligence of 
the master of the ship, or by that of the defendant 
By the terms of the contract, the defendant under- 
takes to ship these goods on board some vessel. It 
lies upon him, therefore, to show that he has done 
this; it is not enough to show a delivery to a 
ship's crew merely, they must be delivered to the 
mate of the ship or to some officer. The case to 
which I have been referred, shows that to be 
necessary, and the usage proved in this case cor- 
responds with it 

Unless you are satisfied the casks were actually 
delivered into the charge of some officer of the 
ship, the plaintiff is entitled to your verdict 

Verdict for the plaintiff. 

WUde Seijt and /. Parke for the plaintiff. 
Vaughan Serjt and JB. Lowes for the defendant 
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1825. 



Guildhall, OILMAN and Another V. ROBINSON. 

Fcb.22^ 1825. 

The defend- GooDS sold and delivered* 
diS°' The plaintiffe were linen-drapers in Lmdon, the 

YorktHre.h^d. defendant a shopkeeper in YorksJure. Tlie facts 

Itances em- * of this case Were similar to those in Todd and 

^^^Uagcnt' Others \. Robinson, supra, p. 217. ; and the ac- 

to purchase tion arose out of frauds committed by Wotnac on 

gM>d8 of the the same defendant. Several instances were proved 

piwntifis, in ^hich the defendant had paid the plaintiffs for 

linen-drapers * * 

in London, goods Ordered on credit by fFomac, and received 
Ae^tho^ity ^^y the defendants, and the demand in this case was 
of the defend- for 70^ for goods Ordered of the plaintiffs by 
goods in his Womac^ and put in the same mode of conveyance as 
wnt by ^^c^ had been recognized by the defendant in former 
usual convey- dealings. Thosc goods Womac had got possession 
tercepu them of» and had in fact ordered without any authority 
uM?***Heid, i^om the defendant Womac resided in London^ 
that the de- and the plaintifl& and defendant had not seen each 
ble for^uch Other in the transactions until the discovery of fVo^ 
w^ ^e *^* wwc'^ frauds, who had been convicted of obtaining 
previous deal- goods uudcr falsc pretcuces. 
p"wntiffi,Mid Several instances were proved in which the 
with other defendant had ordered goods on credit through 

persons, held n 1 -r y t * 

outi4.^. as Womac 01 other London tradesmen m 1823, the 

^St to'jLr. tune of the dealings in question. 

chase goods. For the defendant, it was contended that he was 

not liable beyond the authority actually given toWo- 
mac. That a general agency could only be implied 
from particular authorized dealings, in cases were 
general agencies were usual in the common dealings 
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of mankind, and in particular trades. That it was not J 825. 
usual for country shopkeepers to constitute general gilman 
agents to order goods of the wholesale London trades- »• 
men, and that in this respect the case was distinguish- 
able both from the authority implied between 
master and servant, and the authority to under- 
write, inferred from one or more recognized in. 
stances. 

Best C. J. in summing up to the jury, said, that 
the question for them to consider was, whether or 
no the defendant had held Womac out to the world 
as his general agent to order goods* That such 
agency could not be implied from a single recog* 
nized dealing ; but if in repeated instances he had 
recognized his authority to order goods in his name 
and credit, he had so far made him his general 
agent That it would be mischievous to hold that 
the party who had clothed another with his credit 
and authority should be allowed to screen himself 
from such respcm^bility. If you ' think fJse de- 
fendant has held Womac out as his general agent» 
you will find for the plaintiffs. 

Verdict for the plaintiffs, 70/. (a) 

, Wilde Seijt. and jP. Pollock for the plaintiffs. 
Vaughan Serjt. and Parke for the defendant. 



(a) See Todd and Other* v. Robinson^ supra, p« 217. and notis. 
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FdTis^s BROMLEY, Assignee of HORNE, a Bankrupt^ 

V.KING. 

The declar- jissUUPSIT. 

hadmiptmade ' In ordcf to pfove thc trading of Home, a wit- 
fore the bank- jj^^g ^^ asked to a conversation with Home be* 

niptcy, are i.ii ij "i- 

not admissible fore the bankruptcy, in which he had stated his 

Jra5ii^Jfi?L being engaged in acts of trading. 

action by the This was objccted to by Pell Sent for the de- 

assignees. •^ •/ «j 

fendant, on the general principle that the bankrupt 
is inadmissible to support the bankruptcy, and tliat 
the only instances in which his declarations are 
receivable, are the admissions of a debt made be^ 
fore bankruptcy, and his declarations made at the 
time of an equivocal act The first, because suck 
admissions are obviously against the interest of the 
person making them ; the second, to show the cha« 
racter of the act brought forward as an act of 
bankruptcy. That no such reason applied to the 
trading which was capable of distinct and inde- 
pendent proof. 

Wilde Seijt The declarations of a bankrupt 
being admissible to show both the petitioning cre- 
ditor's debt and act of bankruptcy must be also 
evideiice to prove the trading. There is no distinc^ 
tion,*and no case has been shown. 

Best C.J. The general rule undoubtedly is, 
that a bankrupt is incompetent to support the com- 
mission* The instances in which his declarations 
are received, are exceptions to the general rule. 
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Unci that on the grounds stated ; I know of no 
other instance in which his declarations are admis« 
sible to establish any chain of the proof necessary 
to the title of the assignees. And I think it 
would be extremely dangerous to admit such proof^ 
it being impossible to ascertain whether such de- 
clarations were not made with the very purpose of 
the bankruptcy. I am clearly of opinion that the 
evidence ought to be rejected. 




The case of Parker v. Barker ^ 1 Bro. & Bing. 9. 
was afterwards cited. His Lordship, after reading 
that case, said, that he retained his opinion ; but as 
some such evidence seemed to have been there ad- 
mitted, it would be better to receive the proof^ and 
give the defendant leave to move to enter a non^ 
suit. 

Verdict for the defendant. 

Wilde Seijt and Kelly for the plaintiff. 
Fell Serjt. and Tindal for the defendant 



NORTON V. HEREON. 



Guildhall, 
Feb, 28, 1825. 



This was an action of assumpsit for the breach of The defcnd- 
the following agreement declared on specially. ten a^Lment 

" Memorandum of agreement made this 14th day ^e^^'^g^b'® 
oiApriL 1824, between George Herron on behalf himself on be- 

^^ • half of ^ A 

of the one part, ^nd the {>laxnt]ff of the other part, stipulated to execute a lease 
of certain premises to the plaintiff. These premises were proved to belong to A.B,: 
Held, that the defendant was personally liable. 
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1825. of Edward Barton, of Norwich, in the county of 
NoatoN Norfolk, of the one part, and James Norton of the 
J- ^' other part, viz. first, the said George Herron doth , 

hereby agree to execute unto the said Jame^ Nar-^ 
ton a lease of all the messuage, late in the posses* 
sion of NichoUs, situate in the High Street^ Bo- 
rough, with the appurtenances, to hold to him the 
said James Norton, his executors and assigns, 
from the 12th day of Mmf, being the half-quarter 
between Lady day and Midsummer day next, for 
the term of 7» l^f or 21 years, at and under the 
usual rent of ISO/, payable quarterly, which lease 
shall contain all the usual covenants ; all outgoings 
to be cleared up by the said George Herron to the 
said 12th day of May, and die said James Norton 
doth agree to put the said premises in tenantable 
repair. 

(Signed) " George Herron. 

" James Norton^' 

The premises in question belonged to Edward 
Barron, whose agent in the management of them, 
the defendant was; the lease was not executed 
owing to the refusal of the tenant in possession to 
quit. 

The cases of Appleton v. Binks, 5 East, 148. 
BurreU v. Jones, 3 B. & A. 47. Iveson v. Coning- 
ton, 1 B. & C. 160. were cited for the plaintifi^ to 
show that the agreement made the defendant per- 
sonally liable. 

For the defendant it was argued, that the con- 
tract was made expressly on the behalf of the 
principal to whom the subject matter of the agree- 

22 
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ment belonged : and it was attempted to distin- 
guish between deeds and parol agreements. 

Best C. J. It is impossible to distinguish this 
case from those cited : the defendant has clearly 
and in terms made hunself responsible, although 
he commences by describing himself as agent. 
No such distinction as that contended for exists, 
and it is negatived by the authorities referred to. 
Verdict for the plaintiff, damages 75/. (a). 

Pell and fFilde Segts. and Crowder for tlie plain- 
tiff. 

VaugJum Serjt., JE. Lowes and Thessiger for the 
defendant. 
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l8/as. 



Norton 

HSK&OW. 



4 

{a) See Cass v. Ruddle^ 2 Vern. M. Ca. 280. ClayhiU v. 
Fitzgeraldy 1 Wile. 28. 58. 



ROWLAND V. ASHBY and Another. 

Assumpsit for goods sold and delivered. 

The defence was, the plaintiff was a partner in 
the transaction in question with his son, who had 
been made a bankrupt, and that the defendants 
had settled the claim with the son. 

Ta prove the partnershipj^ the attorney to the 
commission against the son, who produced the 
examination of the plaintiff taken before the com- 
miflsicmer, waa asked whether the plaintiff had not 
at the examination, admitted that he was in part^ 
nership. with his son. There was no such admission 



Guildhall, 
March3y\%25* 

Parol evi- 
dence is ad- 
missible to 
prove matters 
deposed by a 
party on his 
examination 
before com- 
missioners of 
bankrupt, ma- 
terial to the 
inquiry, such 
matters not 
being contain- 
ed in the 
written ex- 
amination 
taken by the 
commissioners* 
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1825. ^ in the written examination produced. It was ob- 
jected by the counsel for the plaintiff that the writ^ 
ten examination was the only evidence of what 
passed before the commissioners material to the 
inquiry, that the matters sought to be given in evi- 
dence were material, and the plaintiff had been 
questioned to them. That it must be presumed 
the commissioners had done their duty, and made 
a faithful account of the plaintiff's evidence. That 
the case was the same as the examination of a pri- 
soner before a magistrate under the statutes of 
Phitip and Mary^ where the examination taken by 
the magistrate was the only proof^ and nothing 
could be added by parol. 

Best C. J. I think I ought to receive the evi- 
dence if it should appear that the matter to be 
added was material to the examination, but that 
very strong proof ought to be adduced of the 
plaintiff's having said that which is alleged. The 
Stat, of FMUp and Mary has been used for a dif- 
ferent purpose than was intended ; and my opinion 
is, that upon clear and satisfactory evidence, it 
would be admissible to prove sometliing said by a 
prisoner beyond what was taken down by the com- 
mitting magistrate, (a) 

Verdict for the plaintiff. 

Vaughan Se^t and R. V. Richards for the plaintiff 
Wilde Serjt and Chitty for the defendant. 



(a) See the elaborate judgment of Grosb J. in Lambe's CaUf 
2 Leacb, €• C« 55^ ith edit, where it was held that a voluntary 
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cimfession by a prisoner (m his examination before a magistrate, 
reduced into writing, was admissible, though the magistrate 
had neglected to sign it, and the prisoner had refused. The 
object of the acts of Philip and Mary is there said to be, to 
enable the judge and jury to see, whether the witnesses are 
conabtent or contradictory in the evidence they give. 

Parol evidence is admissible of a prisoner's declarations 
before a magistrate, when no written examination was taken 
down. Rex v. Hall, cited in Rex v. Lambey 2 Leach, C. C. 559* 
A written examination before a magistrate will not exclude a 
previous parol declaration made to a third person, and not 
reduced into writing, Mac NaUy on Evidence, 45. Starkie 
on Evidence, Fart IV. p. 51. 

Hie object of the examinations taken by commissioners of 
bankrupts is to perpetuate testimony, 5 Geo. 2. c. SO. s. 4*1 • The 
examination of a party taken by the commissioners is evidence 
against him, though part only of his depositions were taken 
down, if read over to him and signed by him. Miltoard v. 
Forbes, 4 Esp. 172. 




WILLIAMS and Others v. RAWLINSON. 



GmLDRALL, 

March 4,\82S. 



Debt on bond in the penal sum of 10,000/. dated Abend con- 
7th Jom^iry 1822. JS,,^ 

The condition^ after reciting that John Threlfall and save 
had for some time past had a banking account ouige^fo^ 
with the plaintiffi, stated « that if the said John *^»g «^™ 
ThrelfdUj his heirs, &c. do and shall from time to their banking 
time, and at all times hereafter reimburse, and fully ghouidhiithin 
Day and satisfy the said plainti£& or the survivor or '«« y^a" ad- 

* "^ •' * vance or pay, 

or be liable to advance or pay for or on account of their accepting, discounting, &c. any 
bill of exchange, notes, &c. which A,B, should from time to time draw upon or make 
pmble, &c. at their house; and also other sums which thev, within the period afore- 
tiM, should otherwise lay out, pay, &c. on the credit of the said A,B.^ or on his 
aooount; and also all such wages and allowances for advancing, paying, &c. such bills, 
4bc. advances, payments, engagements, and accommodations, not exceeding the Mum of 
SOOOt, m the tehole, together with interest on such advances, &c. ; Held to guarantie 
nmning-accounts and not satisfied by the first payment of 5000/. Held aIso,that such bond 
eught to be stamped with a 9/. stamp under 5S Q.Z, c.l84. Schedule, Put I. UUe Bond. 

VOL. U H 
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1825. survivors of them, and all and every other perscm 
^^J^j^jjg or persons who shall or may become partner or 
«- partners with them, or either of them in the bank- 
ing business, their and each of their executors, &c« 
every sum and sums of money which they the said 
plaintiffs, or the survivor or survivors of them, 
or any partner or partners in their said banking 
business, shall within ten years from the date here- 
of, advance or pay, or be liable to advance or pay 
for or on account of their accepting, indorsing, 
discounting, paying, or satisfying any bill or bills 
of exchange, drafts, notes, orders, or other engage- 
ments whatsoever, which he the said John ThreU 
faU shall from time to time draw or cause to be 
drawn upon them, or make payable at their said 
banking house, and also all and ev6ry other sum 
and sums of money which they the said plaintiffi, 
and the survivors, &c. shall within the period afore- 
said, otherwise lay out, pay, or advance, or become 
in anywise liable to pay on the credit of the said 
John Threlfall, or on his account to any person or 
persons whomsoever, and also all such wages and • 
allowances for advancing and paying such bill or 
bills, drafts, notes, acceptances, advances, pay- 
ments, engagements, and accommodations not ex- 
ceeding the sum qf 5000L in the wholes together 
with interest for such sum and sums of money as 
they or any of them shall from time to time advance, 
&C. as is usually charged, &c* and shall indemnify^ 
and save harmless, &c. then this obIigatM» to btt 
void otherwise ta remain in fuU force and eSbat" 
The stamp on the bond was of the vaiae of 9i^ 
At the time the bond was delivered^ Thre^Jl 
was indebted to the plaintiffii in 35001., and it did 
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not appear that this was commumcated to the de- 1825. 
fendant or the other sureties on the bond. The yir^^!^ 
dealings between TkrelfaU and the plaintifis sub- ^^ 

sequent to the bond were to the amount of 350,000/. 
and payments to that amount minus 400/. had been 
made. 

Three objections were made by Cross Serj. for 
the defendant 1st that the condition of the bond 
only ^arantied dealings to the amount of 5000/. 
and therefore the bond was satisfied by the payment 
of the first 5000/. that was incurred, and that it was 
not meant to extend to running dealings beyond 
that sum. 

2dly. That if the condition -should be construed 
to extend to floating balances diuing the whole ten 
years, the bond would be invalid for want 5f a Q5L 
stamp, inasmuch as the sums secured would in 
that case b^ indefinite, and he referred to Scott v. 
Alsopp and others, 2 Price 90. 

3dly. That the defendant could not be made 
liable for the existing balance at the time of the 
bond directly or indirectly ; that the plainti£& were 
bound as against the sureties to have applied all 
the pa3rments made subsequent to the bond to the 
present account 

That all the i^ases in which it had been held that 
payments made generally were to be applied to the 
first items in the accoimts were between the original 
parties^ and the principle had never been enforced 
against sureties. 

Best C. J. Upon the construction of this instru- 
ment I feel no difficulty. It is quite clear that the 
parties intended to guarantie the floating account 

R 3 
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1825. during the period stipulated for, but to limit their 
Williams liability iiot to dealings to the extent of 5000t but 
^ ^' to any one default to that amount. Upon the 2d 

Rawlinbon* * 

point the case is equally clear. The sum to be re- 
covered on this bond is limited to 5000/1 and that 
brings it immediately within the words of the stamp 
act. Upon the third point I think the best plan 
will be to take the verdict for the whole sum 
with liberty to the defendant to move to reduce it 
to 400/1 

Verdict for the plaintiffs, damages S^SOOL (a) 

Wilde Seijt for the plaintiffs. 

Cross Seijt and J. Parke for the defendant. 



In the following Easter Term, Cross Serjt. ap- 
plied for a new trial on the two first points^ and 
also to reduce the damages to the sum of 400/. 
The Court were of opinion that the two first ob- 
jections were unfounded, but granted a rule nisi 
to reduce the damages on the third point, which 
has been since discharged after argument. 

(a)) See Ma$(m v. PrUchard^ 12 East, 227- S. C. SCampb. 
436. Kirhy v. The Duke of Marlborough, 8 M. & 8. 18. 
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LENT ASSIZES, 6 Geo. IV. 



OXFORD CIRCUIT.— OXFORD. 
Coram Littlbdale J. 



DOE on the demise of KERBY v. CARTER. Oxfohd. 

March 3,1825. 

£j£CTMENT by Dr. Kerhy as the vicar of Bampton The incum- 
to recover possession of glebe land in the defend- ^%^^C 

ant's possession. tam eject- 

The counsel for the plaintiff proved that the de- panieslnpos- 
fendant had been tenant to Dr. RicJiards who pre- *f !'®" ®^, '^® 

^ glebe lands, 

ceded the lessor of the plaintiff in the enjoyment though the 
of the living ; and gave in evidence a notice to a"t7iwncy7rom 
quit by Dr. Richards to the defendant which ex- year to year, 

_ created bv his 

pired previous to the demise. The counsel for the predecessor, is 
defendant cross-examined the witnesses with a ""c*P"*«^- 
view to shew that the defendant's tenancy did not 
expire at the time to which the notice had rela- 
tion. 

LiTTLEDALE J. was of opiuiou that this was im- 
material, as the new vicar had a right to immediate 
possession notwithstanding the tenancy recognized 
by his predecessor. 

The counsel for the plaintiff then proved the in- The institu. 
stitution and induction of the lessor of the plaintiff toaiiufn&rj 
to the living previous to the date of the demise. ^on of hfs^ rel 

R 3 "''°'' ''^'"^ 



288 



CASES AT NISI PRIU8» 



1825. 



Doe on the 

demise of 

Keuby 

V, 

Caeter. 

decessor, fol- 
lowed by in- 
ductionyis 
sufficient evi- 
dence to sap- 
port an eject- 
ment; though 
the predeces- 
sor is shewn to 
have been in 
possession ; 
and no other 
evidence of 
his ceasioD is 

glVGQ. 



Talfburd for the defendant, submitted that as the 
plaintiff's counsel had shewn Dr. Richards in pos- 
session of the living, they were bound to prove lus 
resignation, otherwise the institution and induction 
of his successor would be void. 

Taunton^ for the lessor of the plaintiff replied 
that as the institution purported to be << on the ces- 
sion of Dr. RkhardSj^^ this was sufficient primd 
facie evidence to sustain the induction. 

Tal/burd, on the other hand, contended that this 
recital, was not the best evidence of the resignation, 
which must have been accomplished in a more 
formal manner, and consequently it could not be 
received. 



LiTTLEDALE J. I think that as the letters of in- 
stitution recite the cession, that is sufficient prima 
facie evidence of the cession being duly made, 
especially as it is acted on ; and that the plaintiff 
is entitled to recover. 

The plaintiff accordingly obtained a verdict 

Taunton for the pkintiffi 
Tdyburd for the defendant. 



Talfburd in the following Easter Term moved 
for a new trial, on the ground of misdirection } but 
the Court refused to grant a rule. 
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HEREFORD. 



Coram Littxbdale J. 



EVANS t;. VERITY. Heeefoed. 

March23t 1825. 

Assumpsit for lands bargained and sold, with the Held that a 
usual money counts. I'S^ 

The only evidence to sustain the action, applied ™c"^ ^^ » »«» 

X xi_ *. 1 •• 1 /. « <l"e to the 

to the ** account stated," and was as follows : piainti^wouid 

The plamtiff in a conversation with the de- S?^ tolS^ 
fendant said, " pay me the 10/. you owe me," the ver upon a 
defendant said he would, provided the plaintiff had ^coun^° ^ 
not moved the grates, which he considered as fix- «^*'^- 
tures ; the plaintiff in reply denied that they were 
fixtures, and told the defendant that if he would 
not pay Jiim he would sue him. 

Maule for the defendant contended, that this 
was not an unqualified admission of any sum due, 
and consequently the plaintiff must be nonsuited. 

Ludl&w for the plaintiff. The defendant is asked 
to pay that which he owes : in his answer he does 
not deny that he owes the sum named, but insists 
that he is not liable to pay it, on a ground which 
would not afford any defence to an action for the 
money. The non-delivery of fixtures might be the 

R 4 
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1825. tnatter of a cross action, but is not a matter of set- 
"^ Evan's ' ^^* Here an item of 10/. is admitted to be due on 
^' one side of the account, and no item of account on 
the other side is insisted on or stated. 

LiTTLEDALE J. The plaintiff here does not 
prove any consideration on which the defendant 
became indebted to him, but insists on his right to 
recover upon an admission of liability, made by the 
defendant on a statement of account between them. 
If the whole of the conversation be taken together, 
it appears to me there is no admission of liability. 

Nonsuit 

Ludlow and Cross for the plaintiff. 
Maule for the defendant. 



In the following Easter Term, Ludhw moved 
to set aside this nonsuit and contended that the 
defendant's admission of the debt was in no wise 
weakened, because the defendant at the same time 
chose to set up a claim which might have been a 
fit subject for an action of trespass. 

The Court in refusing the rule stated, that the 
defendant might, by what passed, have meant that 
he would have paid the lOL if he had had all he 
bargained for ; and if so, it is no acknowledgment 
of 10/. being due. It is not an unqualified ac- 
knowledgement, but only an admission that 10^ 
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would have been due if something else had not IS25. 
happened. i^^ 

Rule refused. „ •• 



KncKooles v. Miekd^ 13 East, 249. Highmore y. Primrose, 
5M.&S. e5. 



REX V. HOBBY. March S4, 

18S£. 

The defendant had been indicted for a misde- On the trial 
meanour at the last assizes, when he had pleaded meuioiir,^ 
not guilty, and traversed to the present assizes. prosecutor 

o J' r cannot appear 

for the pur- 

The case being called on. Cross for the prosecu- ^Stiomng^ 
tion required before the jury were sworn that the the pnwf of 
defendant should prove notice of trial, stating that trial. 
he appeared only to question the suflBciency of the p^cutS^p- 
notice, and not for the prosecutor generaUy. pean> he can- 

For the defendant it was objected that the pro- p^ of 
secutor could not appear by counsel or otherwise, °®'^^- 
unless he appeared generally. 

Cross, in support of his right to oppose the proof 
of notice without appearing generaUy, mentioned 
the practice of appearing to object to notice of ap- 
peal at sessions. 

In answer to this it was said that in the case of 
appeals to sessions, notice was required by statute 
to give the court jurisdiction, and always formed a 
part of the appellant's case, in trials whether civil 
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I82&t 




or criniinal, there is no practice to require proof of 
notice of trial. In misdemeanors, if the prosecutor 
appears by counsel or otherwise, noproof of notice 
can be required, if he do not appear, the defendant 
on proof of notice by affidavit, will be entitled to 
his acquittals If he &il in such proof, the court 
may adjourn the trial. 

LiTTLEDALK J. after consulting Garrow B., held 
that the prosecutor must appear generally or not at 
all, and that if he appeared he could not call for 
proof of notice of trial. 

He accordingly appeared by his counsel: the 
trial proceeded, and the defendant was acquitted. 

Cross and P<yweU for the prosecution* 
LudUm and Motile for the defendant 



maamm 



^sa 



Hebifobb. 

March 24, 

1835. 

OnanindicU 
ment for a 
forcible entry 
and detainer 
undor theat»> 
tutes of R. S. 
and Jac. 1., 
thepar^ 
grieved 18 not 
a competent 
witneM. 



REX V. BEAVAN and Others. 

Indictment on the statutes of R. 2. (a.) and 
Jac. 1. (b.) for a forcible entry, and expulsion from 
and detainer of a messuage, &c. of which the pro- 
secutor Charles Roberts was possessed for an un- 
expired term of years. 

The indictment had been removed by certiorari 
into the King's Bench at the instance of the de- 
fendants. 



(a) 5 A. 2. St 1. c. 7. and 15 R. 2. c. 2. 

(b) 21Jac.l.c.l5. 
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The wife of the prosecutor bdng called as a ^ 1S25. 
witness for the prosecution^ 

Maule for the defendants objected, that she was 
incompetent, on the ground of her husband's in- 
terest. This is not like the ordinary case of a pro- 
secutor who has nothing to gain or lose by the 
event of the prosecution. If the defendants be 
convicted, the prosecutor will be entitled under the 
statutes of R. & and Jac. 1. to restitution of hm 
term, and has therefore, a direct interest in the 
event of the cause. 

Whitcombe for the prosecution. The court of 
King's Bench will not necessarily award restitution. 
The justices below, indeed, are bound to give such 
a judgement on a condition for forcible entry under 
the statutes, but it is discretionary whether the 
court of King's Bench will do so. Tlie interest, 
therefore, of a prosecutor is too remote, and con- 
tingent to disqualify the witness. 

LiTTLEDALfi J. expressed himself strongly of 
opinion that the witness was incompetent, on the 
ground of the prosecutor's interest, and compared 
the case to that of an informer, who is an incom- 
petent witness in support of a conviction when he 
is entitled to a part of the penalty, but stated that 
as there was no express decision on the subject he 
would save the point 

The defendants were acquitted, (a) 



(a) Thelaw of evidence, as it relates to the oompetenqr of 
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^^' , Whitccmbe for the prosecution. 
Matde for the defendants. 




witnesses interested in the event of a criminal proceedings 
seems not very consistent with itself. 

On the one hand, the cases in which an informer entitled to 
a part of the penalty on a conviction before a justice of the 
peace, has been held incompetent ; those in which the party 
injured is said to be competent in support of an indictment for 
perjury, ieeatue he cannot avail himself of the conviction obtain- 
ed by his own testimony ; and those in which a party who would 
be liable on an instrtunent, supposing it genuine, has been held 
incompetent to show it forged, because he was supposed to 
have an interest in the conviction; ail go to show that in* 
terest, in the event of a criminal proceeding, disqualifies a 
witness. 

On the other hand, there are cases in which the most direct 
interest does not render the witness incompetent. A prose- 
cutor, entitled to a reward on conviction, has always been 
admitted as a witness. With respect to the owners of goods 
which have been stolen, and who are competent witnesses, 
though entitled to the restitution of the stolen goods : it seems 
that where the goods have not been sold in market overt, and 
the property therefore still remains in the owners, the convic- 
tion only gives them a writ of restitution under the statute of 
21 Hen. 8. c.ll. In addition to the proceedings by action of 
trespass, trover, or detinuci at common law, by which they 
might recover the property or its value ; and, as in support of 
the statutable proceeding it is necessary to show all the fiicts 
which would support an action at common law, and the convic- 
tion also ; it does not appear that the owner has any substantial 
interest in the event of the cause, (a) Where the goods have 
been sold in market ooerf , the case is veiy different ; the plain- 
tiff has a direct interest in the conviction, which makes an essen- 
tial part of his title to recover, whether in a proceeding by 



a) For the pleadings in an action commenced by writ of 
reslittttiony see Tremaim^B Pleas of the Crown, p. S15. 
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writ of restitution or otherwise* The competency, however, of 1825. 
a party robbed, in either case follows, necessarily from the 
words of the statute of 21 17.8. c. 11. which directs, that jus- 
tices ** afore whom any felon or felons who have robbed or 
taken away any money, goods, or chattels, from any of the 
king's subjects, from Uieir person or otherwise, shall be found 
guilty or otherwise attainted, by reason of evidence given by 
the party so robbed, or owner, or by any other, by their pro- 
curement have power by the said act to award from time to 
time, writs of restitution for the said money, goods, and chat- 
tels, in like manner as though any such felon or felons were 
attainted at the suit of the party in appeal.** 



CASES 



ARQUBD AND DBCIDED 



AT NISI PR I US, 

IN K.B. 

AT THE SITTING IN 

EASTER TERM, 
6 Geo. IV. 1825. 



HRST SITTING IN TERM AT WESTMINSTER. 



JSUJ'S AMFIELD V. WHITE. 

A tenant Ter- AasuMFSiT for use and occupation. Plea, general 
^^i^wS* issue and tender. 

^j»»- ^^^ A witness proved a verbal agreement between 
tfaisame- the plaintiff and defendant, that the defendant 
S^JjJ^'J^ should pay lOi. rent fliirf flfl *aw?«. 

theland-tex 

wat^^ipe- Hutchmsan for the defendant, contended that 
^nUymen- mj^er this agreement the tenant was to pay all 

taxes usually paid by tenants, or to which they 
were liable, but that the defendant was not liable to 
pay the land-tax, and consequently was entitled to 
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deduct from the rent whatever land-tax he had 
been obliged to pay. 

Batley J. I am of opinion that the words ^ all 
tareSf'* comprehend in this case the land-tax, al- 
though it be not specially mentioned, (a) 

Verdict for the plaintiff. 

E. Lcpwes for the plaintiff. 
Hutchinson for the defendant 




Amfield 

V, 

Whitb. 



(a) By the general land-tax act (S8 Geo. S. c. 5. 1. 1?.)* ^' the 
tenant of all houses, lands, tenements, and hereditaments, which 
shall be rated by virtue thereof, are required and authorised to 
pay such sum or sums of money as shall be rated upon such 
houses, &c. and to deduct out of the rent so much of the said 
rate as in respect of the said rents of any such houses, &c. 
the landlord should, or ought to pay and bear. And the land- 
lords, both mediate and immediate, according to their respec- 
tive interests, are required to allow such deductions and 
payments, upon the receipt of the residue of the rents." Vide 
Bretoster Y. KidgiOi 12 Mod. 166. S.C. Ld. Raym.S17. Gila 
V. Hooper^ Carth. 1S5. Hopooood ▼. Barefoot^ 11 Mod. 2S8. 
Count of Arran v. Cmp, 12 Mod. 54*. Bradbury v. Wright^ 
Dougl. 624. Cranston v. Garke^ Sayer, 78. 



CASES 



ARGUED AND DECIDED IS2S. 



AT NISI PRIUS, 



IN K.R 



AT THE SimNOfi AFTER 



EASTER TERM, 
6 Geo. IV. 1825. 



ADJOURNED SITTINGS IN LONDON. 



MANN V. MOORS. Goit«HALt, 

May 25. 

Action, on a bill of exchange, by the indorsee in an action 
against the drawer. rJSof^ 

The bill, as drawn, was dated Manchesterj and ^^^ o^ ex- 
upon being presented for payment at the ac- « i^lchet- 
ceptor*s in London^ was dishonoured. The. only JhLt it w^^^' 
evidence given, of notice to the defendant, of the sufficient evi- 
bill having been dishonoured, was, that a letter, h^^^hadno 
containing such a notice, had been put into the h^ow*^ 'to^^*" 

prove that a 
letter, containing such notice, had keen put into the post-office in JOofufoit. directed to 
him •^ MamSietUrr 

VOL. I. Il 
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1825. post-office in London^ directed to " Mr. Moors^ 
Manchester.^^ • 

Wightman for the defendant, contended, that 
this was not a sufficient notice of the dishonour of 
the bill ; that it was the duty of the plaintiff to 
have enquired of the prior holders of the bill the 
particular address of the defendant in the town of 
Manchester } tiiat it was most likely a letter so 
directed, to so large a town as Manchester^ would 
not reach the defendant. 

Abbott Ld« C. J. I am of opinion, that this 
was sufficient notice of the dishonour of the bill. 
If the drawer of a bill of exchange dates his bill 
London, I think a notice of disbcmour by letter 
addressed to him Lofidon, will be sufficient 

Verdict for the plaintiff, (a) 

Gurnet/ and Hutchinson for the^lainti£ 
Wightman for the defendant. 



{a) In Walter v. Haynes^ suprUy 149. Abbott Ld. C. J. held, 
that '' Mr. Haynesy Bristol" was too general a direction to raise 
& pr^umption that the letter reached tlie particular individaal 
intended ; but that case is very distinguishable from the pre- 
tent ; that iras an action by an indorsee against the indorser ; 
jtere the action is against the drawer, who designates on the 
face of the bill itself the place where it is drawn, furnishing 
thereby presumptive evidence that notice of the dishonour of 
fh<! bill will reach him at that place. 
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JENNINGS V. THROGMORTON. Gcildhao, 

May 25. 

jissuMPsriT for use and occupation of certain in an action 

rooms, belonging to the plaintiff. '^^Jof 

The defence set up was, that the rooms were let a io<&g 

under & 

to the defendant for the purposes of prostitution, weekly te- 
and with a knowledge on the part of the plaintiff f^^it^t^^^ 

of that fact. appear that 

It did not appear, from the evidence produced ^^ onflndij 
in support of tie defence, that the plaintiff, at the let for the 

*■ *" , "*• purposes ot 

time of letting the rooms to the defendant, was orostitution : 
Aware of her mode of life; but it was proved, that Jj^^coiSd 
after the defendant had occupied the rooms for not recover 

the weeklv 

about two months, the plaintiff was fully informed rent, which 
of the defendant's receiving male visitors there, he^^^fuu^ 
and that she supported herself by prostitution. It informed, that 
was shewn that the defendant was a weekly tenant ^cu^d the*^ 

lod^ngs fo? 

Abbott Ld. C. J. There are two questions for ofproswu- 
your consideration. First, you are to consider, ^^^^ 
whether the plaintiff originally let these lodgings 
to the defendant for the pui*poses of prostitution ; 
and if you should be of opinion that he did, then 
your verdict should be for the defendant Se- 
condly, if you should be of opinion that the plain- 
tiff was not originally aware of the defendant's 
course of life, and the purpose to which these 
lodgings were to be applied, you are to consider 
whether he allowed her to remain as his weekly 
tenant, after he had become acquainted with her 
mode of life. 
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1825. 



ADJOURNED SITTINGS AT WESTMINSTER. 



wbtm.»««., BROWNE V. MURRAY. 

May 31. 

In an action This was an action for a libel. The defendant 
wheVthege- pleaded the general issue, and several pleas of jus- 
neran^sue^is tification. 

also special The plaintiff, after proving the publication of 

fenVthf the libel by the defendant, caUed a witness to dis- 

plaintiff may, . prove Certain facts alleged in the justification. 

give all the ' The defendant then proceeded with evidence in 

fntends^to^^ support of his plcas. After the defendant had 

offer to rebut closcd hls casc, the plaintiff proposed to catt 

Son, or he"*^ another witness to disprove other facts stated in 

mavdosoin the j ustificatiou. 

reply to evi- ^ 

dence pro- 

defendan^'but The Attorney General^ on the, part of the de- 
he is not en- fendant, objected to such evidence being received. 

part of such 

tSfireTiir. Abbott Ld. C. J. In actions o^ this nature, the 

stance, and to plaintiff may, if he thinks fit, content hijnself with 
r«nai»der^for proof of the libel, and leave it to the defendant to 
d^^^^dant*^ m^ke out his justification ; and then the plaintiff 
case. may, in reply, rebut the evidence produced by the 

defendant But if the plaintiff in the outset, thinks 
fit to call any evidence to repel the justificatioiip 
then, I am of opinion, that he should go through 
all the evidence he proposes to give for that pur- 
pose, and that he shall not be permitted to give 
further evidence in reply. It is much more con- 
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venient for the due adminisbratioh of judtice thitt 
this course should be adopted, otherwise there wiH 
be no end to evidence on either side, as the de- 
fendant would be entitled again to call witnesses to 
answer those la^t produced by the plaintiff to rebut 
the justificati(Mi. 



Ifi25. 




Denman C. S., F. Pollock and Brougham for the 
plaintiff. 

The Attorney-General and /, Parke for the de^ 
fendant. 



In Sylvester v. HaUy Middlesex Sittings after Trinity Term> 
7th July 1825, which was an action of trespass anijl false inipri«> 
sonment, with the general issue, and pleas in justification, 
Abbott Ld. C. J. laid down th« same rule as in die princip^ 
case. 

In Rees v. Smithy 2 Stark. N. P. C. SL, which was an ac* 
tion of trespass, for breaking and entering a dwelling-house» 
and seizing goods, with the general issue, and pleas in justifi- 
cation. Lord EUenborough states that the general rule was> 
that " when by pleading, or by means of notice, the defence 
was known, ^e counsel for the plaintiff was bound to open the 
whole case in chief, and could not proceed in parts ; that when 
it is known what the question in issue is, it must be met at 
once." And the practice before his Lordship in cases of bills 
of exchange, where notice of intention to dispute the consider- 
ation had been given, accorded with this rule. Delauney V» 
Mitchell, 1 Stark. N. P. C. 439. But a different practice, in ac- 
tions of this nature, has prevailed under the present Lord 
Chief Justice, who has always allowed evidence to be given in 
reply to that of the defendant, impeaching the consideration^ 
provided no suspicion has been cast on the plaintiff's title by 
cross-examination of his witnesses. Chitty on Bills, 6th edit. 401. 
Phillips on Evidence, 6th edit. vol. ii. p. 17. Starkie on Evi<^ 
dence, pt.iii* p. 383. n. (a). And the present practice in the 

s 4 
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1825* 



BaowMt 
Mffftftxr. 



Common Pleas agrees with thai of the King's Benchi though 
it was otherwise ruled in Spooner ▼. Gardiner^ supra, 86. It 
would seem that the option given in the principal case, would 
only apply where the plaintiff's case consisted of one trans- 
action, and the defendant's justification of another distinct 
one, as in libel ; but where there is only one transaction in 
question between the parties, as in assault and batteiy, with 
plea o£son assaub demesne, it would not be allowed a plaintiff 
to give in reply any evidence applicable to that transaction* 



CASES 

ARGUED AND DECIDED 

AT NISI PRIUS, 

IN C. P. 

AT THE SITTIHGS AFTElt 

EASTER TERM, 
6 Gbo. IV. 1825. 



1825. 



Adjourned sittings in london- 



SMITH V. BLANDY and Another. Goildham, 

ikfoy 31. 

Assumpsit for goods and sold and delivered. Where by thd 

A primd facie case having been made out for the ationof^e"' 
plaintiff, by proof of the delivery of a large quantity p^aintiiTs 
of timber, and of the value thereof! had proved 

a primd facie 
case of the 

fVilde Serjt, for the defendants, cross-examined sale of goods, 
one of the plaintiff's witnesses, ivho proved that he thafSSepiain- 

. UfThad said 
that the goods were sold under a written contract, which he produced to the witness : 
Held, that the written contract spoken of was evidence for the plaintifi; without calling 
the broker, by whom it purported to have been made and signed. 

The assertion of a party, in a conversation given in evidence against him, of facts iil 
hit fiivour, is evidence for him of those fact^ 
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1825. had heard the plaintiff say, that the timber was 
sold under a written contract, which the plaintiff at 
the same time showed the witness. 

Pell Seijt then produced a broker's note, which 
the witness said, was the paper spoken of by the 
plaintiff. 

Wilde Seijt. objected to the paper being re- 
ceived as evidence of the contract, unless the broker 
was called to prove it. That what the plaintiff 
said was proof against him that the goods were 
sold under a written contract ; but that his as- 
sertion in his own favour, though made at tlie 
same time, cQuld not be taken as true, so as to 
relieve him from the necessity of proving the 
written instrument. And he cited Remmie v. Hall^ 
Manning's Index, 2d edit. p. 376. 

For the plaintiff it was answered, that the whole 
conversation was evidence to go to the jury ; and a 
case tried at Winchester (a) before Abbott Ld. C.J. 
was mentioned, in which a party's declarations had 
been given in evidence against him, and his Lord- 
ship left the whole conversation, to the jury to con- 
sider, whether the facts, asserted by the party, in 
his own favour were not true, as well as those 
against him. 

Best C. J. I agree with the case just stated, 
which seems perfectly consistent with the account 



(a) Cray v. HalUy Summer Assises ISS^, ex relatione Moody, 



(a) In £q. Cas.Abr. 10. it is laid down, that " where a man 
18 charged only by an oath, or a book, the same should be his 
discharge.'* But in Thompson v. Lambcy 7 Ves. 588., the rule 
is thus qualified by the Lord Chancellor ; — <' A person charged 
by his answer, cannot by his answer discharge himself; nor 
even by his examination, unless it is in this way : if the answer 
or examination states, that upon a particular day,, he received 
a sum of money, and paid it over, that may discharge him ; 
but if he says, that on a particular day, he received a sum of 
money, and upon a subsequent day he paid it over, that cannot 
be used in his discharge ; for it is a different transaction." See 
dgetoay y. Dartoiny 7 Ves. 404. 
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given of Remme v. HalL The whole of what a 1825. 
party says at the same time, must be given in 
evidence, and what he says in his favour must not 
be taken as true, but must be left, under all the 
circumstances, for the jury to say whether they 
believe it or not I think this paper must be left 
to the jury without further proof, (a) 

The following contract was put in : — * 

<< London^ 2Sd June 1824. 

** Sold, for account of Mr. John Smithy to 
Messrs. Blandy and Palmer ^ of Readings ex EUza- 
heth^ a MemeU Commercial DockSj all the yellow 
plank at 18/. per standard hundred ; all the timber 
at 5L ^s. 6d. per load, say 5 floats. To be taken 
by tlie dock account, and paid for in cash, allow- 
ing 2j^ percent, discount, within fourteen days from 
this date. 

•* The above goods will be taken on board and 
the dutv deducted. 

" J. Marsh, broker." 
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1823. It appeared by the evidence of the broker who 

Smith ^^^ Called foT the defendants, that the price of the 

^' whole timber, calculated on the terms stated, 

which included the duty, was 1301/. 3^. 3d. The 

Where goods dutv on the whole was 5551. 10s. 8rf., and must be 

\Fere sold 

uDder a writ- paid at the docks before the timber is taken out 
Lrso mSdi^' for use. The whole of it was paid by the defend* 
per load, <« to auts, and no part had ever been advanced, or paid 
dock f^countf ^y ^^^ plaintiff. The contest in the cause was, whe- 
and paid jh^j. under the contract stated, the discount must 

for m cash, 

allowing id ^^ Calculated on the whole sum, including the 
counTwithin ^^ty^ viz. 1301/, 3^. 3rf., or ou the sum to be re» 
^j*^»y»fr^™ ceived by the plaintiff as purchase-money only, 
goods to 'be vi^. J 4*51. IQs. ^d. The defendants had paid the 
^d and the purchasc money, deducting discount on the whole 
dut^^ deduct- sum, the difference being 15/. No usage was proved 
duty was pay- ou either side. Brokerage on the whole sum was 
SyeSSdd. charged and paid. 

that the dis- i 

be "caicubted Best C. J., in Summing up to the jury, said i 
on the sum to fhc defcuCe rcduces itself to the construction of 

be received by 

the seller only, this instrument independent of usage; and the 
the^duty! ^^ qucstiou upou it is, whether the plaintiff is to be 
The con- charged discount on the money to be paid to 
mercantile government, as well as on that to be received by 
mrtto^for the ^^^^elf. The plaintiff himself could never receive 
jury. more than 745'- 12^. Jd., and it is for you to say 

whether this discount is chargeable on that suqi 
only, or on the additional sum which the plaintiff 
never received. 

Verdict for the plaintiff 15L 

Pell Seijt and Campbell for the plaintiff* 
fFilde SerjU and Talfourd for the defendants. 
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In Trinity term following Wilde Serjt moved ^ 1^25. 
for a new trial, on the ground that the contract, 
on the face of it, imported that the discount 
should be calculated on the whole sum, and that 
the jury ought to have been so directed ; and he 
cited Johnson v. Sheddon^ 2 East^ 584, where 
Lawrence X, in giving judgment, says : " The 
price of a thing is what it costs a man ; and if, in 
addition to a sum to be paid before the mast, 
other charges are to be borne, that sum, and the 
charges, constitute the cost; It is not necessary 
that the whole price should be paid to one person." 

- But the Court refused the rule, and, per Curiam^ 
the contract, being a mercantile instrument, was 
properly left to the jury, and they have put the 

right construction on it 



CASES 

X825. ARGUED AND DECIDED 

AT NISI PRIUS, 

IN K. B. 

AT THE SITTINGS AFTER 

TRINITY TERM, 
6 Geo. IV. 1825. 



mtfeT SITTINGS AFTER TERM IN LONDON. 



GoiLDHAu, FENTON, Gent, one, &c., v. CORREA. 

June S3. 

In an action This was an action upon an attorney's bill. The 

Dey?b1u?^ bill contained, amongst other charges not taxable, 

Held, that ^^ fo^r following items : — " Attending searching 

the judgment at the judgment office to ascertain whether satis- 

SfrtSn^whe- faction had been entered on the roll in the above- 

^^^^JTh*!!^ mentioned cause, Madrazo v. WiUcs^ (above two 

entered on hours,) 13s. 4rf." — " Paid search, Ss. 4rf/* — « Not 

^^Oon^b^"* being able to obtain any information from Mr. 

tweenJ.and Mitchell^ attending again to search when issue 

^.; and alto *^ " 

whether isiue 

had been entered in such action; also whether issue had been docketted in pich 

Action, were not taxable items within the s 0. 8. c 83. #. 95. 
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entered in the action against Wilks, but could not 1885. 
find any entry, 10^, Oc/.*' — " Paid search, 1^. 6c/.'* 
— " Attending again to search if issue had been 
docketted in the year 1819, could not find that it 
had, Qs. 8rf."— " Paid search, 1^. 6rf."— « Attend- 
ing to search if the issue in Madrazo's bills was 
docketted in 1817, tir 1818, 6^. 8rf."— " Paid 
search, Qs. 4rf/' 

Scarlett for the defendant, contended that the 
plaintiff must be nonsuited ; that these items were 
taxable, and made it incumbent on the plaintiff to 
have complied with the provisions of the 2 G. 2. 
c. 23. s. 23., by delivering his bill signed, to the 
defendant, a month previous to the commencement 
of the suit 

Abbott Ld. C. J. I am of opinion th at these 
are not taxable items ; I have no dout^^^ever 
upon the subject, and you have alreadyivad the 
same opinion from another of the Judges Q^* the 
Court from whence this record issues. 

Verdict for the plaintiff, (a) 

Gumey and F. Pollock for the plaintiff. 
Scarlett and Rotchfov the defendant. 



(a) Winter v. Pa^ne, 6 T. R. 645- Sandom v. Bourne^ 
4 Campb. 68. Weld v. Crawford, 2 Stark. N, P. C. 538. Wil- 
son V. Gutteridge, 3 B. & C. 157. Smith v. Wattleworth, 4 B. & C. 
364. 
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GoiLDHALLy 

June 25. 

In an action 

r'nst the 
iff for 
taking insuffi- 
cient sureties 
in replevin, 
if the sheriff 
has assiened 
the replevin 
bond to the 
plaiudfl^ it is 
unnecessary 
to prove the 
execution of 
the sureties, 
though aver- 
red in the 
declaration. 



BARNES V. LUCAS and Another, 

Action against the sheriff for taking insufficient 
sureties in replevin. 

The declaration averred the execution of the re- 
plevin bond by the sureties. No evidence was 
given by the plaintiff) of the execution of the re- 
plevin bond by the sureties, but it was proved that 
the bond had been assigned by the sheriff to the 
plaintiff. 

Holt for the defendant, submitted that it was 
incumbent in this case, on the plaintiff to prove the 
execution of the bond by the sureties, as that fact 
was averred in the declaration. 

Scarlett for the plaintiB^ contended that proof 
of the assignment by the sheriff to the plaintifi 
was sufficient, and admitted the execution of the 
sureties* 

Abbott Ld. C.J. I am of opinion, that it is 
not necessary for the plaintiff to prove the exe- 
cution of the sureties in this replevin bond, I think 
that, as against the sherif]^ proof of the assignment 
by him to the plaintiff is sufficient. 

Verdict for the plaintiff, (a) 

Scarlett and Comyn for the plaintiff. 
Holt for the defendant. 



(a) And see Scott v. Waithman^ 3 Stark. N. P. C. 168. cited 
Starkie's Evidence, part iy. p. 1351.; 2 Phillippa' £yidence» 
273. 6th edit. 
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1825. 



BOLTON and Another, Assignees, &c. v^ Guilduail, 
JAGER and Another. -^"^ ^^' 

This was an action of assumpsit^ on the common Payment by 
money counts, brought by the plaintiffs as as- ment«^in"dis.' 
signees, to recover the amount of several sums of ^^'^^^^ . 
money, paid by a bankrupt, subsequently to an act sold to the 
of bankruptcy. , SS^Lt 

It appeared, that the bankrupt being indebted to ** »n the usual 
the defendants in a large sum of money for goods JSuwe.of 
sold, agreed to pay 3/. per week till the debt should ^^^^^^ „ 
be discharged j the plaintiffs sought to recover in \o be pro. 
this action, the amount of several of these weekly ^o.^Jcst. 
instalments paid by the bankrupt, after an act of '- ^' 
bankruptcy. 

The defendants contended, that the payments 
were protected by the statute 19 Gr. $2. c. 32. 5. 1.; 
they having no knowledge at the time of such 
payments that the debtor had committed an act 
of bankruptcy, or that he was in insolvent cir- 
cumstances. 

Abbott Ld. C. J. was clearly of opinion that 
the payments of such instalments were not pay- 
ments << in the usual and ordinary course of trade 
and dealing," and, consequently, were not within 
the protection of the act of parliament 

Verdict for the plaintiffs, (a) 



(a) By the 6 Geo. 4. c. 16. s. 82., it is enacted, << That all pay- 
ments really and bonijide made, or which shall hereafter be 

VOL. I. T 



1M&^ Gumey and Talfourd for the plaintiflfe. 
Scarlett and Piatt for the defendants. 




made By any person on his bebal^ before t&e date and issiBng- 
of the commission against svch bankrupt, to any creditor of 
such bankrupt, (sudi payment not being a fraudulenl prefer- 
Mier of socb creditor,) shdl be deemed i«Iid» notwiAatiyi^g 
any prior ad of bankruptcy bgr such bankrupt comntted." 



nRST SITTINGS AFTER TERM AT WESlMiMSTEB. 



ifrMmmmmmi. SHEIJ)ON V. WHITTAKER and Another, 

tittiactioii This was an action against the sheriff on the 

sS^iff cm^k» * -^'*^* ^* '*• ^^ taking good» seized under ^Ji.fa. 
8 Atm. e. 14. off the premises, without first paying half a year's 
^Kxis oflFthe i^^iit then in arrear to the plaintiff* 
premifles witin \^ ^jj^ declaration it was stated, that " they the 

aut payutf ^ 

lent, the de- ^aid defendants then being sheriff of the said 
^i^^atthe county, by virtue of and under pretence of a cer- 

*c"^» / ^ *^^^ ^"^ ^^ ^^^ ^^ ^^^^ ^^® ki^& called a Jieri 
wider p^^eteuce focMSy agaiust the Said Joseph Robinson Smithy at 

SCS^wioicJ *^^ ^"^' ^^ Edward Mayers^ out of the court of 
lord the k^ our Said lord the king, before the king himself, 
Atm!^, b^ before that time sued forth and prosecuted, direct- 
i^^me^mied ^ j^^ ^^.^^ ^^^^ th^ goods and chattels, &c., of the 

took the gaid Joscph Robinson Smith/^ 

mods.*' Am* ' 

Ti^writuQ. The writ of ^. fa. under which the goods were 
dcr which the geiz^d, issued from the Court of Common Fleas. 

^ooGs were 
Mixed ii 



iZTpi^i^ Scarktt for the defendanta, submitted that this 
Held, • &tai ^as a fatal variance, and that the plaintiff must be 



tanance. , 

nonsuited. 
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Gurnet/ and Holt for the plaintiff. The sub* 18^. 
stance of the allegation has been proved ; namely^ Sioldon 
that a writ of jC. ^ did issue ; the sheriff has « • 
equally neglected his duty, whether such writ 
issued from the Con^mon Pleas or King's Bench. 
They contended that this was similar to the case 
of St^ddart v. Palmer^ 3 B.S^CL 2., where a judg- 
inent was stated in the declaration to be of one 
term, and the production of the record shewed it 
to be of another, and yet it was held to be na 
variance. 

Abbott Ld. C. J. I am of opinion that this is a 
£ital variance, and that the plaintiff must be non- 
suited. If there were any authority to shew, that 
where a judgment is stated in the declaration to b6 
in the King's Bench, it is sufficient to prove in 
support of that allegation, a judgment in the Com* 
mon Pleas, then, indeed, it might be cont^ided^ 
that such an aulliorily would govern the present 
case ; but Stoddart v. Palmer by no means goes to 
liiat extent. 

Nonrait» 

Gwmey and HoU for the piainti£ 
Scarlett for the defendants. 



I ■ ■ 



In the following Mkhaehnas term, Gumeff moved 
to set aside this nonsuit, but the Court refused 
tiie rule. 
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1835. 



w>nMi>nn>, EDWARDS V. ETHERINGTON. 

July S. 

» • 

A tenant of a ^i55i7irp^/T.for use and occupation. 
Toarto^wr, Th® defendant, was tenant from year to year, of 
not under any ^ dwelling-house in WiJmot Street, at the rent of 
r^r, may 6qL a year, under the plaintiff, who held under a 
Sl?!!?;^!!?^*!!!^ iease from one Sutton, at . the same rent The 

prerious no- ^ ^ ' 

tice to his lease was not produced at the trial, 
the premises It appeared that the walls of the house were in 
ISfe^Md u^' such a dilapidated state, that it became unsafe to 
less from want reside in it, and the lodgers all quitted for that 
«idni^"te- reason. Workmen were sent hy Sutton to repair 
nantisnot ^hc party- wdl, which was taken partly down on 
action for use the basement story, and repaired. The defendant 
ti^^or My quitted a few days after the Midsumrner-dajf (the 
rent' after the rent being payable! at the usual quarter days), and 
bas^^to after the workmen had quitted thepremises. He sent 
be benefiaai. ^^ key to the plaintiflfs house immediately. • The 

plaintiff was at that time absent from London, but 
returned about three weeks afterwards, and soon 
after Michaelmas following endeavoured to let the 
house, and sent persons with the key to show the 
premises. It was let from the following Christmas, 
the new tenant paying no rent for the first half 
year, on condition of putting the premises in re- 
pair. No notice to quit before Christmas had been 
given, and the plaintiff's demand was for rent from 
Midsummer to Christmas 1824. The plaintiff had 
paid rent to Sutton for that half year. 

The defence was, that the plaintiff had accepted 
the surrender of the defendant, by taking and 
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using the key, and if not, that the plaintiff could l®^* 

not claim compensation for premises utterly usdess edwam 

to the defendant. „ ^• 



Edwabds 

V, 

Etbskino- 

TOW* 



Abbott Ld: C. J., in summing up, observed ; the 
general rule of law* undoubtedly is, that a yearly 
tenant cannot quit in the middle of a quarter or 
half year, without giving proper notice to his land- 
lord ; if he does so quit, he remains liable for rent, 
in this form of action ; but that rule, is not so 
peremptory, as not to bend to particular circum- 
stances. Slight circumstances will not suffice, but 
such serious reasons may exist, as will justify a 
tenant in quitting at any time, and it is for you to 
say whether in this case any such exist. If the ac- 
ceptance of the surrender had beenmade out, by clear 
evidence, the case would have been free from diflS- 
culty, but it ddes not appear that the plaintiff either 
acquiescetl, or refused, until afler Michaelmas. It is 
for you to say whether such serious reasons for 
quitting, existed in this case, as will exempt the de- 
fendant from this demand, on the ground of his 
having had no beneficial use and occupation of 
these' premises ; and that, through ho default of his 
own, but through the fault of a person (the plain- 
tiff) who ought to have taken care, that the pre- 
mises should have been in such a state, as to con- 
tinue useful to the defendant If you think there . 
was not, your verdict must be for one quarter only ; 
the plaintiff might by his lease have been bound to 
repair, the defendant was under no such obligation. 

Verdict for the defendant, (a) 



■ - • ^ n ' ■ ' I t . -' ■ ^1 
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1825* Thesiger for the plainti£ 

P/0/!/ for the defendant. 




Iq the following term T^siger moved for a new 
trial, but the Court refused the rule on the ground 
that the defendant had not had any beneficial oc« 
Gupation of the premises after Midsummer^ 



»witiie8fi. 



w»T«n»n.r REX V. GRANT aad Othe»« 

July 7- 

Keeping a This was an indictment for a con^iracy* 
K^M^^ A witness was called in support of the prose- 
an infiunont (ution, who had been convicted of keeping a puMic 

crime, sa as to ^^.^* ^ K^««« 

tended a per- gawmg houae, 

son conticted • 

competent at Dcnmun C« S»y and J^TQ^ham^ for the defend^ 

fmts, olyected to the competency of the witness^ 
gnd cited Clancq/'B case, Fortescue^s Rcqp* 208. 

Abbott Ld. C. J. Not having any authority .ta 
show this witness to be inconqwtent, I think I im 
bound to receive his evidence {a) 

Guilty^ 

The Attorn^ General and AdolphM for the pro* 
secution. 
Denman C. S. and Brougham for the defendants* 



(a) S«e Ca.Litt.6. SHawk 8.46. s.l9. Slarkie'a Evh 
d«n€eypt,iT,p.715« 






. -w . . . ^ . ^ 



AJMOUEMBD SimMOS IN LOMSOIt. 



iBOLLAND and Others, Assignees, &c., t\ Gciuihal^ 

BYGRAVK oc/ofcr 20. 

This was an at^on by the a&signees of MariK a banker wim 
Strdceff, and Ca, bankrupts, on a bill of exchange ^slrwTcSl 
for 387t 18^. drawn by a person named Hatet pays. *^J^ ^1*^ 
able three motiths after date to his own order, upo& for fab Aecom^ 
und accepted by the defendant. The bill, Which "h^^Jueh^ 
Wad accepted for the accommodation of itak, wa^ ^His tenmtt 
indorsed by him, and also by Mr. Dyeam^ ^ th(l oi^^y nego^ 
agent of Tauenmr^ a gentleman residing in tYitme^ ^^^^\ 
and was found in the possession of the bankrupts, tttitomer, 
(who Were bankers,) at the time of their stoppage* J^m^^tosL 
The counsel for the plaintiffe, after proving the ^^^ ""^ 
hand^writing of the acceptor and indorsen^, gave same in suit, 
evidence, in the first instance, of the circtinistanees ^tu^t^t 
under which the bankrupts became possessed of '^ account 
the bllL For this purpose they produced a ledger both iid^°thi 
containing an entry in the hand-writing of Mr. ^^^^ 
Faunttero^, one of the bankrtipts, since dead, pnr^ hu favour trf 
porting to be made on the 9th Sept&mb&r 1824, Sq3to^he 
the day before Mr. Fauntleroy was taken Up on a amount of any 
charge of felony. By that entry this bill and several this mrpiuB ' 
others, amounting in the whole to 4A^0LUs. Irf., ^JrfiSd'gr 
Were stated to be discounted by the firm on behalf appneofthd 
of Mr. Tau&mier^ and the proceeds tslken t6 his tion^of the*^*^ 
credit It was fbrther proved that Tauemier waii ^ ^^^^^ 

^ ^ , banker suing 

a customer of the bankrupts, and was in the habit any of the 

-, A , parties to thil 

T * bilK 



BYftAATB. 
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18£5. of procuring bills to be discounted by them through 
Holland ^^^ ^g^ut, Mr. Dcjeam^ though he sometimes depo- 
V. _ sited bills with them merely for safe qustody. The 
bankrupts had before this time discounted bills for 
Tanemier^ which were then unpaid, and for the 
proceeds of which he was a debtor at the time, 
some of the bills remaining in their hands, and 
others having been paid away. They had also ac- 
cepted a bill for his accommodation of 1879/* I65., 
which was then unpaid. Taking out all these bills 
on the one side, and tlie bills so taken to account 
by Fauntleroy on the other, upon the 9th of Sep^ 
t ember 9 there would be a balance of about 100/. in 
favour of Tauemierj who had since set off the 
proceeds of the bills, against the claims of the 
assignees upon him. 

Gumey for the defendant, submitted that upon 
the facts disclosed, the plaintiffs must be nonsuited. 
At present it was quite uncertain, as Mr* Dejeam 
had not been called, for what purpose this bill was 
deposited in the hands of the bankers; and the 
mere voluntary act of Mr. Favntleroy in taking the 
bill to account as discounted, and crediting the 
customer with the proceeds, could vest no property 
in the bankrupts, nor, consequently, in their as- 
signees. 

Abbott Ld. C. J. If the right of the plaintiffi 
to recover depended on the question whether 
authority was given, on the part of Tauerniery 
to the bankrupts to discount this bill, I should 
think, as the case now stands, that I ought to 



Byobavs. 
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direct the jury to find, as a question of factf whe- 18S5. 
ther this bill was delivered at the bank to be dis- L"^ "^^ 

DOLLAN0 

counted, or to be kept for safe custody. But I am ^ v. 
of opinion that the right of the plaintiffs to recover, 
rests on other and independent grounds. It ap- 
pears that, at this time, the bankrupts had dis- 
counted bills for Tauemier to a large amount, 
which were still unpaid ; that they had also ac- 
cepted a bill for his accommodation to a large 
amount not then due ; and I think that a banker, 
who stands in this relation to a customer, has a 
lien upon any securities of that customer which 
may, for any purpose, be placed in his hands ; and 
he has a right to retain them to countervail the 
liabilities he has so incurred on his behalf, till 
those liabilities have ceased. It is true that taking 
out the bills on both sides there will remain a 
balance of about 100/. in Tauemier^s favor ; but 
I cannot say that any one acceptance in particular 
shaU have the benefit of this surplus. With what* 
ever view, therefore, this bill was delivered to 
Mr. FaurUleroy^ I am of opinion that, in the sub- 
sisting state of the accounts, the bankrupts had a 
right to retain it, and that their assignees are en- 
titled to recover; 

Gumeyj in order to raise the question upon this 
ruling, called Mr, Dejeam, the agent of Tauemier^ 
to prove that the * bills were deposited merely for 
safe custody ; but the witness proved, on the con* 
trary, that they were delivered to him, in the 
ordinary course of his employment at the bank^ 
to be discounted. 



^ 
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1 825. of procuring bills to be discounted by thef ^ 
^^JJ^][^' his agent, Mr. Dejeam, though he somf ^ 



Byakays. 



5^ 



r. sited bills with them merely for safe/l^r' ^ 

*^''"* bankrupts had before this time dif 1 1 ^ f 
Tauemierf which were then ur^ ^ ^ J 
proceeds of which he was * |J^| f- f 
some of the bills remaininr//^^ i-^ 
Others having been paid aV/| ^'^^Z 
cepted a bill for his 2lcoq^^^ ^ t^f 
wliich was then unpaid v?^ t^i^ ^ ^ 
on the one side, and A I ^'^ '^^ t\ ^ 
by Fauntleroy on t;/^ / ^ • 
tembeTf there wo» ^^ 
favour of Taw / ' 

proceeds of ^^^^ ^ ^^j^j^ 

assignees u^ 

Gtiw uon was brought to recover the sum of 
the fa^ ^ which the plaintiff had lost through the 
At jigence of the defendant 
^^^.-^*PP^"^^ *hat the plaintiff had employed the 
-> ^"^*"* ^ ^is attorney in the sale of an estate, 
;i'^isi i^^hich character the defendant on the 91 st of 
j;)^ At^g*^ 18«4 received from the vendor of liie 
' estate the purchase money, viz. the sum of 5300i 
The* defendant was authorised to deduct from 
the purchase-moneyi all law charges, connected 
with the sale, as well as the charges oi a Mr. 
Caufield, a surveyor and land agent, who had 
also bera concwned for the plaintiff in this sale. 
The residue of the purchase-money, after deduct- 
ing these charges, was fo be laid out in the pur- 
chase of three per cent, consolidated bank annuities, 








-^k 
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nes (rf'one Henry James Fanons and the 
on the trusts of a deed executed on the 
^ "xber 1823, 

*^ TO after the defendant received the 

he sent to Mr. Cai^eld to ascer«- 
" his bill. In consequence of 
on the 28th of August de- 
t two bills, one of which 
' paid, the other appear- 
^ relative to the same 
ne 1822, and ending 
^'^ .xd, the defendant did 

^uiorised to pay without the 
^lamtifl^ and therefore desired Mr. 
^ write to the plaintiff for his authority. ' 
^a the same day, the defendant not thinking it 
safe to keep so large a sum in his House, paid the 
S800L in the identical notes he had received from 
the purchaser, together with 116/. 9^. 11^. of his 
own money, to his ofwn private account^ at the 
banking-house of Messrs. Marsh and Co. On the 
Sd of September the defendant received a letter 
from the plaintiff, authorising him to pay the 
remaining bill of Mr. Cat^ld's. On the 9th of 
September Mn Caufield called on the defendant^ 
when the latter informed him that he was in- 
structed to discharge his bill, and on Fridc^ the 
10th, at four o'clock in the evening, the defendant 
paid Mr, Caufield his bill. The 10th was not a 
transfer day at the Bank. On Saturday ^ the llth^ 
Messrs. Marsh and Co. stopped payment. At the 
time Messrs. Marsh and Co. stopped payment, the 
defendant's balance in theu: hands, inclusive of the 
69WL, amounted to ^9/051 I9s. M^ 
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The jury accordinglj returned « verdict fat the 
plaintiffi. (a) 

Scarlett and Comt/n for the plainti A« 
Qtamey and /• Parke for the defencknt 



(a) J&urdame y. Lffevre, 1 £sp. N» P« C. 66. Davi$ ▼• Am« 

«A^, 5T.R.488. S^^olf ▼• J^raiti&'ii» 15 East, 4^38. BoiOMq^ 
V. Dudmarif 1 Stark. N. P. C. L 



GuiLDHALti* 

Octobef S5. 

If an attorney 
pays into his 
Dankefs, 
money of hU 
clients, mukig 

and the 
bankers fail, 
the attorney is 
liable to make 
good the losst 



ROBINSON t;. WARD. 

jtisSCMPSIT. 

V This action was brought to recover the sum of 
51361, which the plaintiff had lost through the 
negligence of the defendant 

It appeared that the plaintiff had employed the 
defendant as his attorney in the sale of an estate, 
in which character the defendant on the 31st of 
August 18S4 received irom the vendor of the 
estate the purchase money, viz. the sum ofSdOOL 

The* defendant was authorised to deduct from 
the purchase-money, all law charges, connected 
with the sale, as well as the charges of a Mr. 
Coi^ld, a surveyor and land agent, who had 
also been concerned for the plaintiff in this sale* 
The residue of the purchase^money, afler deduct- 
ing these charges, was io be laid out in the pur« 
chase of three per cent, consolidated bank annuities, 
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in th^ BiOMS of one Henry James Parsons and the iMI 
-plnintiSl upon the trusts of a deed executed on the 
27th of December 1823. 

In a day or two after the defendant received the 
purchase-money^ he sent to Mr. Cai^eld to ascer^^ 
tain the amount of his bill. In consequence of 
which, Mr. Catffield on the 28th of August de- 
livered to the defendant two bills, one of which 
the defendant immediately paid, the other appear- 
ing to be for business done relative to the same 
estate, but commencing in June 1822, and ending 
before the contract for the sale, the defendant did 
not conceive himself authorised to pay without the 
sanction of the plaintifl^ and therefore desired Mr. 
Ottffield to write to the plaintiff for his authority. ' 

On the same day, the defendant not thinking it 
safe to keep so large a sum in his House, paid the 
5300/. in the identical notes he had received from 
the purchaser, together with 116/. 9^. l\d.o£ his 
own money, to his mm private account, at the 
banking-house of Messrs. Marsh and Co. On the 
Sd of September the defendant received a letter 
from the plaintiff, authorising him to pay the 
remaining bill of Mr. Cat^liTs. On the 9th of 
Se^ember Mr. Caufield called on the defendant, 
when the latter informed him that he was in- 
structed to discharge his bill, and on Fridc^ the 
10th, at four o'clock in the evening, the defendant 
paid Mr. Caufield his bill. The 10th was not a 
transfer day at the Bank. On Saturday, the 11th, 
Messrs. Marsh and Co. stopped payment. At the 
time Messrs. Marsh and Co. stopped payment, the 
defendant's balance in theu: hands, inclusive of the 
68OQI.9 amounted to iiiiOSk 19s. Sd^ 
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1SS5. Scarlett submitted, that upon this evidence it 

did not appear, that the defendant had been guilty 
of any negligence ; that if the defendant had paid 
the money, into the bankers in the plaintiff's name, 
the consequence would have been the same, and, 
therefore, the plaintiff could not allege that he had 
sustained any loss on that account. Knight v. Lord 
PlymoiUh, 3 Atk. 480., Rowth v. HoweU, S Ves. 
565., and Adams v. Claa^ton^ 6 Ves. 226. are autho- 
rities in favour of the defendant. If, instead of 
paying the money into his bankers, the defendant 
had kept it in his own desk, and the desk had been 
broken open by thieves and the money taken out, 
he apprehended the defendant would not be an- 
swerable, as he was not bound to take more care 
of it than of his own property, Jones v. LewiSj 
2 Ves* 240. 

The Attorney -General contended, that the de- 
fendant by paying this money into the heuse of 
Marsh and Co. in his oxen name^ had become an- 
swerable to the plaintiff for the loss. 

Abbott Ld. C.J. I have no doubt of the de- 
fendant's liability. There are three modes which 
a person circumstanced as . the defendant may 
adopt} First, he may keep the money in his own 
house ; as to the consequences of robbery by force 
in such a casle, I express no opinion, but we are all 
aware of the consequences of a private thefl (a) j 



(«) An attorney, who receives the money or goods of hia 
client, would be answerable for any ioes happening through his 
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Secondly, he may pay the money into his bankers 1885 
in his own name, to be placed to his own credit ;. 
Thirdly, he may pay it in his own name, and at the 
same time open a separate account, which would 
specify on what account the money was paid. 
Thus, if the money had been paid into the house 
of Marsh and Co. in the defendant's name, but on 
account of Mr. Robinson's estate^ this, in the words 
of Lord Hardwicke^ would have " ear^marked i7," 
and the money, in case of the death of the defend- 
ant, would have been forthcoming. But if a person 
mixes up money, which he has thus received on 
account of a third person, with his own, he makes 
himself debtor to the estate out of which the 
money arose. This is a hard case upon Mr. 
' Ward, upon whose conduct not the slightest sus- 
picion can rest, but, in point of law, I am of opi- 
nion he is answerable to the plaintiff. 

Verdict for the plaintiff, (a) 



negligence or want of ordinary diligence. Generally speaking, 
a loss by stealth would be evidence of want of ordinary dili- 
gence. Jones on Bailment, 44, 76. Whereas a loss by rob" 
bery^ unless occasioned by the bailees needlessly riskinjg the 
property, would furnish no such inference. Jones on Bail- 
ment, 44. 66. 68. 76. Abbot on Shipping, 2S4. n. L, and the 
authorities there cited from the civil law; 12 Yes. 240., and 
per Lord Holt^ in Cogf^s v. Bernard^ 2Ld. Kaym.918. ** And 
though a bailee is to have a reward for his management, yet he 
is only to do the best he can ; and if he be robbed, &c.'it is a 
good account. See Finucane v. SmaUy 1 £sp. N. P. C. 315* 

(a) Vide Wren v. Kerton, 11 Ves. S77. Rocke v. Hart, 
11 Yes. 60. Massey v. Banner^ 4 Madd.41S. S. C. confirmed 
on appeal by the-Lord Chancellor, 1 Jac. & Walk, 241. 
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The^ Attamcy-Generalf BolUmd and Lau> for the 
plaintifil 

Scarlett and Comyn for the defendant 
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Guildhall, 
October S7. 

The conduct 
of a cause, hj 
anattoraeyyin 

the name of 
A, B, does not 
make A, B. 
liable in tres- 
pass for acts 
. done under a 
Ji.fa. in such 
cause, without 
some evidence 
of a retuner. 
A retainer 
to commence 
ft' suit, which 
suit is aftei^ 
wards abated 
by plea for 
non-joinder, 
is sumdent 
evidence of a 
retainer to 
commence 
another ac- 
tion against 
the parties 
named in the 
plea in abat^ 
rnent* 



CROOK V. WRIGHT and Another. 

Trespass quare clausum Jregitf and for seizing 
goods^ 

An action had been brought by the defendants 
against the plaintiff and several other persons, in 
which the defendants obtained a verdict and judg- 
ment } ^Ji. fa. was executed on the goods q& the 
plainti£& but the writ was afterwards set aside by 
the Court of King's Bench fi>f irregularity^ The 
trespasses complained of in the present action, were 
committed in the execution of that writ. 

The plaintiff proved that one Jenkyns was the 
attorney for the defendants in the former action ; 
that he had issued the writ otjieri facias, and de- 
livered it to the sheriff's officer. It was contended, 
on the part of the plaintifil that the defendants 
were made liable by the acts of Jenkyns^ withont 
proving that he had been retained by them to 
bring the action. 

Abbott Ld« C. J» was of opinion that some evi* 
dence must be given of a retainer in ordw to make 
the defendants trespassers. 

The plaintiff then called the clerk of Jenh/ns, 
who, on being examined, produced a letter from 
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one of the defendants, desiring Jenkyns to com- ises 
mence an action against the plantiff and two otKer 
persons. It was further proved that the plaintiff 
had pleaded, in abatement of this action, that other 
parties who were liable were not joined, and that 
thereupon such action was discontinued. Jenkyns^ 
without further authority from the defendants, com- 
menced against the plaintifl; and all who were 
joiiUly liable with him, the action in which the 
Ji.Ja. was sued out, and the alleged trespass com* 
mitted. 

ABBQTTXd. C. J. was of opinion that the autho- 
rity to commence the first action against the 
plaintiff, and the two other defendants, was al^o 
an authority when that action was discontinued, 
to commence the second action against the plain- 
tiff and all those whose non-joinder had been 
pleaded in abatement, and that the defendants 
were made trespassers by the acts of their attorney. 

Verdict for the plaintiff, damages one 
shining, (a) 

Scarlett and R. V. Richards for the plaintiff. 
Gumey and for the defendants. 



{a) See Barktr v. Brahamj S Wils. S68. 



I 




CASES AT NISI PBIUS, K. B. 



ADJOURNED SITTINGS AT WESTMINSTER. 



wimaxw... DREW and Others v. CLIFFORD. 

November 5. 

In an action iHis was an actioTi upon an attorney's bill. 

toraey^^biii: -^ ^^Py ^^ ^® ^^^^* signed by the plaintiffs, had 
Held^though been delivered to the defendant, pursuant to the 
coui?i not re- 2 G. 2. c, 23. It Contained, amongst other items 
cover a par- ^f business done for the defendant, the following 

ticular Item, ' ^ o 

because "the one : — " An action having been brought, and J udg- 
^'disburwl ni^nt obtained, after the defendant had applied to 
mentft,"in- |je discharged again under the insolvent act, in 

eluded in It ,., ^ ^ . , ,,, n 

were not spe- which you opposed, and succeeded, the costs of 
to^Si'^tX* the action were taxed, exclusive of the costs of 
2 G.2.C.25. opposition in the insolvent court, at 52/. 17^. 6fl?." 
nevcrthdeM It was provcd that this sum of 52/. 17^. 6d. was 
re^di^of Uie *^^ amount of the prothonotary*s allocatur on the 
bill, as to postea, in an action brought by the defendant 
visions of thT agaiust a person of the name of Austen; the costs 

statute had [^ t^^t action between the present plaintiff and de- 
been complied ^, ^ 11. Ill 1 
with. fendant, as attorney and client, had not been taxed. 

E. LaweSy for the defendant, contended that in 
respect of this charge of 52/. 17^. 6rf. the plaintiffs 
had not delivered a bill pursuant to. the 2 G. 2. 
c. 23. {a) ; that according to the statute, " thefees^ 



(a) By 2 G. 2. c. 2S. «• 23. (made perpetual by stat. SO G. 2. 
c. 19. «.75.) for the better regulation of attomies and solicitors, 
it is enacted, *' that no attorney of the Courts of King's Bench, 
Common Pleas, or Exchequer, &c.y nor any solicitor in Chan- 
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charges, and disbursements'* should have been set 1825. 
out in words at length, and not united in one large 
item. If the bill, with respect to this charge, was 
not properly delivered pursuant to the direction 
of the statute, then, according to the case of Hill 
Vb Humphrey Sf SB. & P. 343., the plaintiffs are not 
entitled to recover the other items in the bill. 

Richards submitted that, at all events, the plaiu- 
tiffi were entitled to recover the other items, as to 
which a bill had clearly been delivered pursuant 
to the statute* 

A^BBOTT Ld. C. J. * I think the plaintifis cannot 
recover this sum of 52/. 17^* Gd., being of opinion 
that, as respects that item, the plainti£& have not 
complied with the provisions of the statute ; but as 



eery, &c. shall commence or maintain any action or suit for the 
recoveryof any fees, charges, or disbursements, at law or in 
equi^, until the expiration of one month or more, after such 
attorney or solicitor respectively shall have delivered unto the 
party to be charged therewith, or left for him, at his dwelling- 
house, or last place of abode, a bill of such fees, charges, and 
disbursements, written in a common legible hand, and in the 
English tongue, except law terms and names of writs, and in 
words at length, except times and sums, which bill shall be 
subscribed with the proper hand of such attorney or solicitor ; 
and upon application of the party chargeable by such bill, or 
of any other person in that behalf authorised, unto the Lord 
ChanceUor, or the Master of the Rolls, or unto any of the 
courts aforesaid, or unto a judge or baron of any of the said 
courts, respectively, in which the business contained in such 
bill, or the greatest part thereof in amount or value shall have 
been transacted, they may refer the bill, &c. to be taxed, 
(although no action be depending in such court touching the 
same)." 

VOL. I. U 
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1825. had heard the plaintiff say, that the timber was 
sold under a written contract, which the plaintiff at 
the same time showed the witness. 

PeU Seijt. then produced a broker's note, which 
the witness said, was the paper spoken of by the 
plaintiff 

Wilde Seijt objected to the paper being re- 
ceived as evidence of the contract, unless the broker 
was called to prove it. That what the plaintiff 
said was proof against him that the goods were 
sold under a written contract; but that his as- 
sertion in his own favour, though made at the 
same time, CQuld not be taken as true, so as to 
relieve him from the necessity of proving the 
written instrument. And he cited Remmie v. Hattf 
Manning's Index, 2d edit. p. 376. 

For the plaintiff it was answel-ed, that the whole 
conversation was evidence to go to the jury j and a 
case tried at Winchester (a) before Abbott Ld. C.J. 
was mentioned, in which a party's declarations had 
been given in evidence against him, and his Lord- 
ship left the whole conversation, to the jury to con- 
sider, whether the facts, asserted by the party, in 
his own favour were not true, as well as those 
against him. 

Best C. J. I agree with the case just stated, 
which seems perfectly consistent with the account 



(a) Cray v. HalUy Summer Aseizes 182l*> eji rdaiione Moody, 



(a) In Eq. Cas.- Abr. 10. it is laid down, that ** where a man 
is charged only by an oath, or a book, the same should be his 
discharge." But in Thompson v» Lambcy 7 Ves. 588., the rule 
is thus qualified by the Lord Chancellor : — ** A person charged 
by his answer, cannot by his answer discharge himself; nor 
even by his examination, unless it is in this way : if the answer 
or examination states, that upon a particular day,, he received 
a sum of money, and paid it over, that may discharge him ; 
but if he says, that on a particular day, he received a sum of 
money, and upon a subsequent day he paid it over, that cannot 
be used in his discharge ; for it is a different transaction." See 
dgemiy v. Darmuj 7 Ves. 404'. 




AFTER EASTER TERM, 6 GEORGE IV. 259 

given of Rernnde v. HalL The whole of what a ia«5. 
party says at the same time, must be given in 
evidence, and what he says in his favour must not 
be taken as true, but must be left, under all the 
circumstances, for the jury to say whether they 
believe it or not I think this paper must be left 
to the jury without further proof, (a) 

The following contract was put in : — -* 

<< London^ 2Sd June 1824s 

*< Sold, for account of Mr. John Smithy to 
Messrs. Blandy and Palmer j of Readings ex Eliza- 
iethy a Memel^ Commercial Docks, all the yellow 
plank at 18^ per standard hundred ; all the timber 
at 5L 2s. Qd. per load, say 5 floats. To be taken 
by tiie dock account, and paid for in cash, allow- 
ing 2^ per cent, discount, within fourteen days from 
this date. 

" The above goods will be taken on board and 
the duty deducted. 

" J. Marsh, broker." 



CASES 



ARGUED AND DECIDED 



AT NISI PRIUS, 

IN C. P. 



AT THE SIOTIKOS IN AND AFTER 

TRINITY TERM, 
6 Geo. IV. 1825. 



SECOND SITTING IN TERM IN LONDON. 



Qtodhau, watt, Gent one, &c., v, COLLINS. • 

JmelU 

- tMmdaagA. JJssuitPsiT foT work and labour, and the money 
^tfl counts. 

of the defend- The plaintiff was an attorney, and had delivered 
raunbgthem an unsigned bill for 300/. to the defendant, for 
^}?^^^ business done of various kinds, and for disburse- 

competencv ' 

to justify.'^ ments. It was contended that the plaintiff not 
the phdn^in having delivered a bill pursuant to the 2Cr.2. c. 23. 
^^^JlJ^^"* s. 23. must be nonsuited, the following items being 
agunst the relied on as taxable : << Attending Messrs. Wilson 
t^dmapng ^md Dq^Ic^ by your desire, who had agreed to bail 

with him to 

take cognoYits therem." are taxable items in an attorney's bill within the s G« 8. «. 99. 

«.S3. 
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you, but, on questioning, found they could not ^ 1825. 
justify, 6s. 8rf.** — " Mr. Vearey^ of Gray's Irm^ 
having several actions against you, attending him, 
and advising him to refrain from proceeding 
further, and arranging to take cognovits in the 
diflerent actions, 6s. 8rf.'* — Winter v. Payne^ 
6 T. R. 645., was relied on. 

For the plaintiff it was answered, that business 
must be actually done in court, and that none of 
the items showed that any proceeding in court had 
been conducted by the plaintiff; that they were all 
for such services, as might have been performed by 
any one not an attorney, without rendering himself 
liable to the penalties under ^G.S. c.80., and 
that, therefore, they were not taxable items, ilfou;- 
bray v. Flemings 11 East, S85, was cited. 

Best C. J. I think there are in this bill such 
taxable items as must prevent the plaintiff's right 
to recover, unless a bill has been delivered in com- 
pliance with the statute. It is necessary to be 
assured of business having been done in a causey 
or that proceedings in court have existed, in the 
conduct of which the defendant has received as- 
sistance from the plaintiff as an attorney; it is enough 
that this may be fairly collected from the nature of 
the charge itself. In the case which has been alluded 
to, of Winter v. Payne^ it was collected from the 
item itself, that an aflSdavit had been actually made. 
In this case one item shows that the defendant 
was in immediate want of bail, and that the plain- 
tiff attended the persons proposed, for the purpose 
of arranging their becoming bail. A cause, there- 
fore, must have existed in which the plainti^ as an 

u 3 
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1296. ^ attorney, furnished his assiidtance to the defendant. 
But this is conclusively shown by the items^ which 
expressly state that actions were then commenced | 

against the defendant. If, by the mode of shaping 
his qharges, an attorney could take his demand 
put of the statute, a mpst beneficial act would be 
evaded, and cases taken out of that jurisdiction 
which is of all others the most proper to decide 
on them. The inclination of the Court, if any, 
ought to be to bring an attorney's bill within the 
range of a statute so useful to the subject. The 
plaintiff must be called. 

The caose was ultimately referred to the pro- 
thonotaiy, and the legal objection withdrawn. 

Wilde Serjt. and Piatt for the plaintiff. 
Vaughan Serjt. and Comyn for the defendant- 



See Fcnton v. Correa, ntprOf and the cases there cited. 
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SITTINGS AFTER TERM AT WESTMINSTER. 



DUNNE V. ANDERSON. wmKn,«.., 

June 29. 

Cask for a libel. J^^ fdK' 

The declaration (a) stated, that the plaintiff was comment on a 
a surgeon, and proprietor of a certain profitable j^to^^JS^' 
establishment called the " AtkenSe^ or Royal In- ofgenend in- 
ititute.^' That he had before the committing of has^npre- 
the grievances, &c. presented a petition to the Jf^Jl^/^^" 
House of Commons, praying for certain alterations published. 
id th6 law, in order to suppress empiricism, and to cannof^n^ 
advance real professional merit. That the defend- ^^^^*^''^? 

,-.--*_ - i-i 1 « 1 • i ofhbelforRuch 

ant published, &c. the libel, &c., which was set comments, 
out, and professed to be a comment upon the"^^^[^"^ 
petition of the plaintiff. ^ vilified; 

Theffe were other counts merely setting out the pubUcSion ^ 
libels complained of. f ^^^ ^^^"^ 

* be not shown 

The publication of the libel was proved by the to be his act. 
production of a number of the " Cottage Physician 
and Family AdviseVi*^ of which the defendant was 
proprietor ; and the defendant's refusal to disclose 
the author of the article complained of was also 
shown. The number contained several extracts ver- 
batim front the petition, and comments thereon ; but 
it did not appear in what manner the petition had got 



(a) This was a second trial ; the pleadings and petition are 
fully set out in S Bing.88.9 where the proceedings on the ap- 
plication for a new trial, and the opinion of the Judges, are 
reported. 

U 4 



288 CASES AT NISI PRIUS, C.P.. 

1885. before the public, or how it had Come to the hands 
DuNNB ^^ *^® defendant, or of the autl\or of the libel. 
^' An attempt, on the part of the defendant, to show 
that the plaintiff had published it, failed. 

The plaintiff was proved to be a surgeon by a 
diploma, the date of which was twenty years back, 
and no one instance of actual practice was shown. 

The nature and object of the plaintiff's establish* 
ment, eddied the ^^ Athenie^^ were not precisely 
explained; the plaintiff's case being, that it was 
an institution for useful purposes of a medical apd 
surgical nature ; the defendant's^ that it was a mere 
piece oi quackery and absurdity. 

The defence was, as at the former trial, that the 
publication charged was a justifiable comment on 
a matter fairly before the public, and relating to 
objects of public interest. 

Best C. J., in summing up to the jury, after 
disposing of the formal parts of the case, ob- 
served : It appears that the petition, on which the 
publication complained of professes to be a com- 
ment, has, by some means or other, foqnd its way to 
the public ; how it was published, or by whose 
means, does not distinctly appear. With respect 
to literary publications, the law is clearly and ably 
laid down by Lord EUenborough^ in the case (a) of 
which you have heard ; such publications challenge 
criticism, and any one of the public has a right to 
make such animadversions on them, as the intrinsic 
merits of the works may warrant. However severe 



(a) Carr v. Haod^ 1 Campb. 355. lu 



/ 




AFTER TRIMTTY TBRM, 6 GEORGE IV. SS9 

tiiose animadversions may be, the author has no ^ 1885. 
right to complain, unless his private character be 
maliciously vilified. But you are not to infer that a 
petition presented to either branch of the legislature, 
and not published, stands on the same footing ; the 
right to petition and to offer suggestions to the legis- 
lature is highly valuable, and belongs to every sub« 
ject of this kingdom ; but it behoves a person exer- 
cising such right, to take care that he is cojnpetent 
to the task he undertakes, for if he offers a petition on 
a public measure, and that petition gets before the 
public, any one of the public has a right to com- 
ment on it, and to show that the measures pro- 
posed are absurd and impolitic. The mischief 
would be great and extensive, to hold that a per- 
son likely to be affected by those measures, could 
not be allowed to show tiiem to be inexpedient 
and injurious. It would be inconsistent with fne 
discussion to say, that comments made with such 
a view are libellous. But the person making such 
comments, has no right to attack the private cha- 
racter of the petitioner ; he must confine himself to 
the consideration of tb6 public measures, and not 
maliciously vilify an individual If his observ- 
ations are intended and calculated to inform the 
public, and not to attack the individual, they are 
justifiable. After commenting on parts of the 
paper which alluded to the private character of 
the plaintiff as a surgeon and individual. His Lord- 
ship left it to the jury to say, whether or n^the 
publication was a fair and proper comment on the 
petition, or whether its object was to injure the 
private character of the plaintiff 

Verdict for the plainti£^ damages one fiuthing. 
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18«5. Vaughan, Pell, WUde Serjts. and Piatt for the 

DuKNB plaintiff. 

. <^ Spankie Sent and Gtzr/^ for the defendant 



L 



w..»niiT», BEST V. OSBORNE. 

June S3. 

Afurrtmjhone AssvMPstT on a Warranty of a horse. 

18 uDsoun . rjsy^^ horsc had been nerved. Several eminent 

farriers were called, who stated that the operation 
• of nerving consisted *ui the division of vl, nerve 
leading from the foot, up the leg; that it was 
usually performed in order to relieve the horse 
from the pain arising from a disease in the foot ; 
the nerve cut, being the vehicle of sensation from 
the foot That the disease in the foot would not 
be afiected by the operation, and would go on in- 
creasing or not according to it's character. That 
horses previously lame from the pain of such a 
disease, would, when nerved, frequently go free 
from lameness, and continue so for years ; that the 
operation had been found successful in cavalry 
regiments, and horses so operated on had been for 
years employed in active service. But that in 
their opinion, a horse that had been nerved, whe* 
ther by accident or design, was unsound and 
could not be safely trusted for very severe work, 
and ihat it was an organic defect The horse in 
question had not exhibited any lameness. 

Best C.J. told the jury that it was difficult to 
say, that a horse in which there was an organic 
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defect, could be considered iound; thai BOtind l^2S* 
meant perfect, and a horse deprived of an useful 
nerve was impeifect, and had not that capadly of 
service which is stipulated for in a warranty. 

Verdict for the plaintiff 

Wilde S^ijt* and Morris for the plaintiff 
Vaughan Serjt and Piatt for the defendant 




SITTINGS AFTER TERM IN LONDON. 



COUSINS and Another, Gentlemen, two, &c. v. gotldhaix, 
3ROWN and Another, Sheriffi of London. ^^ «4- 

« 

r t 

I 

Case for an escape, and for not assigning the incaseaf^aintt 

1 •<■ 1 1 the sheriff for 

bail-bond. an e«ca|)e,the 

The declaration stated, that the plaintiflfe sued ^K^th. 
put a certain writ of our said lord the king, called piaintifiB sued 
an attachment of privilege " by which said writ bur mentof pri^' 
said lord the king, commanded the said defendants, ^^» **^ 
as sheriffi of the city of London^ to attach the writ our lord 
said Samuel Fletcher, so that they might have him ^^^^^ 
before the justices of our; said lord the king, on defendants, 
Mofnday next after eight days of Scint Hilary^ to a. b. &c to 
answer the said plaintiffi of a plea of trespass on STSabtffi 
the case, to the damage qf the said plaintiffs q/*orapieaof 
thirty pounds, and have there that writ;" it was then the oise^^Me 
averred that the writ was indorsed for bail for thirty ^^^^ 

pounds, &C. qfikiri^^ 

The writ produced was indorsed for bail for ^Scwrit pro- 
thirty pounds, but did not contain the words " to the ^^ did not 

•^ * contain the 

damage of the said plaintiffs qf thirty pounds.** ^^ « V V 

damage** &c. 
Held no va^ 
riance. 



BmowM. 
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IMS. It wi|3 objected by Wilde Serjt, that tiiis was a 

CouHM ^^ variance; that the declaration professed to 
describie the writ, and any omission was thereibre 
fatal, however immaterial the words omitted might 
be ; and he cited Baker v. NewUggen^ 1 Ry. & 
M. N.P.C.98. ; Brwm v. Jacobs^ 2 Esp. N. P. C. 
1V7. ; and Stiles v. RcpwSns, 5 Esp. N. R C. 1S3. 

Best C. J. I am of opinion that the declaration 
does not profess to describe the writ, but merely 
to state the substance aiid effect of what the 
sheriffi wei-e commanded by it to do. It is 
proved that the writ was indorsed for bail for 
thirty pounds^ Fletcher was, therefore, called upon 
to answer the plaintiffi in damages to that amount. 
In the first two cases cited, the declaration pro- 
fessed to describe the instruments, and in a recent 
case in this Court, StUes v. RcnoUns is shaken, if 
not overruled. I think the variance immaterial. 
I do not think I ought to give leave to move to 
enter a nonsuit 

Verdict for the plaintiffi. 

Vaughan^j^t. and F. Pollock for the plaintiffi. 
Wilde Serjt. for the defendants. 
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1826. 



ADJOURNED SITTINGS IN LONDON. 



BEDELL V. RUSSELL. Gitildhali, 

JtifyB. 
TiTLESPABB* In an acdoB 

The declaration contained several counts, for batteiy.aod 
assaulting, beating, and shooting at the plunti£^ ul^on'^ diT 
on divers occasions. and usua 

Pleas (without the general issue), that plaintiff ^^^miST 
was a mariner on board a certain ship of which ^??^ ^ 
the defendant was commander, that the plaintiff b^ the 
at the said times when, &c was engaged in mutiny, ^eblmMlL 
to suppress, which, the defendant committed the on him. Tho 
trespasses complained of. dama^ does 

Replication de ifffttriop &c. generally to all the ^^»f^^ 
pleas and issues thereon. countei a 

n^t to bcg^i* 

The pleadings having been opened, it was in- 
sisted by Wilde Segt for the defendant, that he 
had a right to begin, inasmuch as the affirmative 
of the issues lay upon him, namely, to prove the 
&cts alleged in justification. And he cited Hodges 
V. Holder^ 3 Camp. 366. ; Jackson v. Hesketh^ 
2 Stark. N. P. C. 518. In the latter case Bayley J. 
says, ^< The question of damages never arose until 
the issue had been tried.*' 

Vaughan Serjt. for the plaintiff insisted, that the 
claim of damages gave the plaintiff a right to 
begin^ the affirmative of their amount being upon 



ROBSSLL. 
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1825. him. That the cases cited were cases of trespass 

Bedell' gtiore clausum fregiU where certain rights only 
V. were in question ; that in this case the essence of 

the enquiry was thje plaintiff's claim of damages. 

Best C.J. But for the authorities cited, I 
should certainly have thought that the onus of 
proving the damages sustained gave the plaintiff a 
right to begin ; but as it is of the utmost conse- 
quence that the practice should be uniform^ I shall 
consider myself bound by those , cases, until the 
matter shall be settled in full court 

The defendant's case was accordingly first gone 
into, and the plaintiff's evidence, which oonsisted 
of depositions, given in answer ; and the defend- 
ant's counsel had the general reply. 

Verdict for the plainti£^ damages $0L for an 
assault on an occasion not justified in propf ; 
and for the defendant on the justificatioDS . 
as to the residue. 

Vaughan Seijt and E. Lames for the plaintiiC 
WUde Serjt and F. PoBoek for the d^endant 
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WESTERN CIRCUIT.—SARUM. 
Coram Littledals J. . 



REX V. SMITH and JEFFERIES. 

The prisoners were indicted, for stealing two Two prisonen 
horses, the property of different persons. hor^St^ig 

It appeared from the statement of the opening *» ^°'y^.-» 
counsel, that the horses had been originally stolen joint posses- 
in Somersetshire by the prisoners when together, hon«b^ 
but on different days, and at different places. ?^°?' ^^^^ 

jobtly taken 

Erskine for the prisoners submitted, that the ^^^^^ 
felonies being distinct, the prosecutor's counsel ^acesin 
should elect on which charge he would proceed. Hd!^i^t 

evidencecottid 
begifen of 

LangsUm for the prosecution stated, that his one oni;r of 
case would consist entirely of evidence to show county ^ ^ 
that both the horses were found, soon after the ?f^ u^dng 
robbery, in the joint possession o£ the prisoners in parate feiqny, 
the county of Wilts ; and he contended upon the ^^^^Ps 
principle, that the possession of stolen goods by the counsel must 

f, . .. \ ' / 1 . X *.u u electonwhich 

thief, IS a new taking in every county through to prooeed. 
which he carries them, that this evidence Would 
establish the case of a single felony in the county 
of mits. 
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18S5. ^ LiTTL£DALE J. If you could confioe your evi- 
dence entirely to a single felony in this countyt 
you need not elect ; but this. you cannot do ; for 
you must prove that the horses were originally 
stolen in another county. The possession of stolen 
properly soon after a robbery is UQt in itself a 
felony, though it raises a presumption that the 
possessor is the thief; it refers to the original 
taking with all its circumstances. I think, there- 
fore, that you must in this instance make your 

election. 

The prisoners were convicted. 



JlMKyST. 



DEVON. 



Coram Gaselek J. 



REX V. SARAH HURRELL. 

In an indict- The prisoner was indicted on the statute SS^^W. 

^l M. e. 9. ^ M. c. 9* s. 5. for stealing goods in a lodging-house. 

J^^j^lJ^^* The indictment stated that the prisoner, late o^ 

nuu^itisfnf- &c., the wifc of Johti HufTelU certain goods being 

ShMbiS* ^^ a lodging-room let by contract to the said pru 

^"^^ soner to be used by her with the said lodging- 

her, to ttete room, did steal, &c., against the statute, &c. 
^^\^ It appeared in evidence, that the prisoner was a 

ike wifes for married woman, but that the husband did not co- 

the statement 
may be dther 
acconfing to the fiict, or the legal operation* 
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habit with her in the lodging*house j nor did he ^^^*^ 
in any manner assent to the contract 

Gaselee J. at first doubted, whether the letting 
ought not to have been stated to be. to the hus- 
bandy according to its legal operation ; but upon 
referring to Healejfs case, I Ry. & M, C. C. R. 1., 
was of opinion that it might be stated, either 
according to the fact, or the legal operation, and, 
therefore, held the indictment good. 

The prisoner was convicted. 



DEVON. 



Coram Littlbdals J, 



DOE d. NORTHEY v. HARVEY. ^w 

GjECTBIENT. • To prove a 

The lessor of the plaintiff claimed as heir at law .S^d^^m^ 
ex parte matemd of Mary Rowe^ who died seised Sl^^of oneof 
of the premises, and intestate. the family vt 

admiwible^ 
though he wBt 

The defence was, that persons of the paternal ^^^^"^ 
line of Mary Rowe were still living, and in order fioniiy. 
to prove the pedigree set up by the defendant, the 
declarations of John Rcwe, the late husband of 
Mary R&we^ but not otherwise related to her fa- 

VOL. I. X 
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mily» were o^r ed ; and the cdtub of VqvcI^ ▼« 
DoiA Young, 13 Ves.140* was relied on.. 

lUaYEY. It wse objected^ that these declaratioos wer^ in- 
admisiftibley not being made by one of the faiBily,» 
ik^d being at best but information coUecfied from 
the hearsay declarations of persons oi the &mily. 

LiTTiJ=:i>AL£ J. I think upon principle they are 
admissible ; the husband must for this purpose b^ 
considered as one of the family. 

Pellf Wilde, Serjts. and Merewether for the 
plaintiff. 

Selwyrty R. Bayly and Carter for the defendant* 



BRIDGWATER. 



Coram Gasslxx J. 



BuoairAm) REX l^. HAYN£S» 

Avgmi !£• 

AJcK^eat This was an indictment for perjury at eouunoB 
ao jUiMtoum law, found at the quarter sessions, and removed by 
^Gt^ to ^^^^^ ^^^ ^^ Court of King's Beoch^ and tent 
perjury at down for trial at Nisi Friua 
fouTaSS: Upon the case being called on, 

quarter ses- 

nom, and remoYfid by ctr^rori into the King*8 Bench; an ikufictmenC s6 moad 

being void. 
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, I^A^LEE J. aaid th^t it was quite clear, that the IS25. 
49^ioDS had no jurisdiction over peijuxy at cqiq- 
1909 l^W' ^^4 ^ th/e indictment wa3 therefore yoid^ 
M Mf«w4 to try 1$, 

Jeremy for the prq^cutioQ. 
JFilde Serjt for the defendant 




CCfiym LiTTLIEDALB af. 



REX V. ROWLEY. Beidgwatbb. 

Augutt IJ. 

Tifis was an indictment for pegury, alleged to inanindict- 
have been committed by the prisoner as a witness ™®°' ^^^ p^" 
for the defendant, on the trial of an action of mined on the 
Q^aiflt and battery, at the Summer assizes for i^h wffiden?* 
Somersi^ishire, 1824. for the pro- 

The evidence, on which perjury was assigned, was prove^Li the 
proved, a? siet out, by the clerk of the attorney for by J" dXdl" 
the plainti^ in the action. The witness stated that ant, referable 
he took no note of the evidence, but from his duty which ^nu^ 
9a the attorney's clerk, he paid particular attention p,^f^o7^*e 
to (he evidence ^iven by the prisoner ; that he evidence set 
would not undertake to say that he h^ given the n^ ^^ho ^* 
whole of the prisoner's testimony, but that he would "P®*^* ^^ 
swear that nothing else was said which qualified what wuTnot Wear 
he had st^t^tl and that to the best of bis recollection Jven^\e'" 
he had given all that was material to this enquiry ^hoieofthe 

1 1 .• ^ ^i_ X A.* ' x- * «r defendant's 

an4 rekjtj.pg to the transaction m question. former testi- 

■ mony, but 

u^ A^t h^ hi|8 sti^d to the best of his r^Vection all tha^ was material to the 
present enc^uiry and relating to the transaction in question, and is positive nothing was 
mid qualifying the evidence proved, is sufficient to go to the jiiiy. 

X « 



wit- 
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1825. For the prisoner it was contended, that the* 

whole of the evidence given by the prisoner on 
the former trial ought to be proved ; that the jury 
should be enabled to judge, whether any thing 
qualifying or explaining that set out had been 
stated by the prisoner ; and that for this purpose 
the opinion of the witness^ as to the imoiateriality 
of what was omitted, was inadmissible. The 
authorities relied on were, 2Chitty Crim. Law, 
312. 2 Edit., Rex v. JoneSy Peake's, N. P. C. 38., 
Rex y. DowUng, ib. I70. And a case tried before 
Lord GiFFORD, as Recorder of Bristol^ was stated 
ex relatione Jar dine ^ in which his Lordship had 
ruled to the same effect 

For the prosecution it was answered, that the 
general rule In criminal cases, of proving a suffi- 
cient case to call for an answer, had been satisfied ; 
that primd facie evidence of the whole evidence 
given by the prisoner, at the former trial, had 
been offered, and that it lay upon him to prove 
any omission that qualified what had been proved 
against him ; that it was impossible in any case to 
prove the evidence given, without in some measure 
relying on the opinion of the 'witness reporting it; 
and that in this case the opinion given was that 
of a person well qualified to form it. 

LiTTLEDALE J. The allegation in this indict- 
ment is, that the prisoner swore to the substance 
and effect alleged therein ; in ordinary cases of 
plea or indictment, the evidence given would be un- 
questionably sufficient to support such an aver« 
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ment; but it is said, upon the authority of the ^^^**- 
cases cited, that a different principle prevails in 
indictments for perjury, and that it is necessary 
to prove the whole of the testimony given by the 
person charged. I think that proposition too large : 
suppose that there had been several issues on the 
former trial, and that the prisoner had given evi*- 
dence on all of them, but that perjury was assigned 
on one only, can it be contended that it would 
be necessary to prove all the testimony given on 
the other issues ? I take the true rule to be this, 
that all the evidence referable to the fact on -which 
peijury is assigned must be proved ^ and I am of 
opinion that there is reasonable evidence to go to 
the jury, that what the witness has stated, was all the 
evidence given by the prisoner referable to the per- 
jury here assigned^ The objection, that the opinion 
of the witness is inadmissible as to the materi:dity of 
what he might have omitted, does not appear to 
me to be well founded* He is competent to form 
such an opinion } his attention was particularly di-^ 
rected to what was passing on the former occasion, 
and he gives that opinion at his peril, as he is liable 
to an indictment for perjury for the wilful false- 
hood of it I think the prisoner must be called 
upon to show that* something was said by him 
which qualifies the evidence already proved. 

No evidence was givien for the defence, and the 
prisoner was convicted and sentenced, (a) 



(a) His Lordship's decision has been since confirmed by th^ 
opinion of the twelve judges. 

X 3 
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1S23. The allegation in the indictment was, that the 

Rex prisoner « was doly sworn, and took hi* corpordf 
oath on the Holy Gospel of God/*^ 



Rowley. /. i , • i . 

Proof that the The proof was, that the witness saw the pnsoitet 
defendant was g^om and examined, 

examined as a It was ofcgected, thut the pafticalar mode oF 
TOrtfafawl swearing lAust be proved, as the evidence given 
ment that the would apply to the oath of a Jew, or pek^n of any 
iiZ'r:^ othet religion tfian the Christian. 

Holy Gospel, ' 

that being the 

ordinary mode LlTTLEDALE J. I think it Sufficient, thfe orA- 

o sweanng. ^^^ mode of sweaTing is the one speciffed* (a) 

C F. WiUiams and Moody for the prosecution. 
Erskine and W. D. BayJey for the prisoner. 

(a) jt^x V. M*Carihiir, Peake's K.P.C»155. 
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SmiMGS AFTER TERM AT WESTMINSTER. 



PEARSON V. WHEELER. ^I^^V^ 

7hj8 \9BS an action on the case to recover damaged tn t^se against 
sustained by the plaintiff, in consequence of his ap^ibikl^Jusei 
havincr been induced to buv a publio-house of the ^°r ^»«duient 
defendant, for 1600/., by means of fraudulent mis- nUons of the 
representations by the defendant, of the amount of houa^evi- 
the business done in the bouse. <*«"<» <>«' the 

actual value of 
the premises. 

Brougham for the defendant, offered the evi- Jn^SS 
dence of surveyors and others, to prove that the ofdaimiges, 
public-house was really worth as much as the bartoth«^ 
plaintiff had given for it. •«**•»» . 

X 4 
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1825. Scarlett for the plaintiff objected to the ad- 

Pjbaason mission of this evidence, on the ground that, in this 
^' action, the value of the premises was irrelevant. 
The purchaser here relies upon the defendant's re- 
presentation of fiicts, which the former considers 
to afiect the value of the property, and if this 
representation is proved to be false and fraudulent, 
he is entitled to recover, without reference to what 

may have been the actual value. 

• 

Abbott Ld. C. J. I am clearly of opinion, 
that evidence of the value of the public-house will 
not go to bar the action, but I think it admissible 
in reduction of damages : the measure of damages, 
in this case, being the diiOerence between the real 
value of the property, and the sum which the 
plaintiff was induced to give for it 

Verdict for the plaintiff for iSOl. (a) 

Scarlett and Jardine for the plaintiff. 
Brougham and 22. V. Richards for the defendant 



The same point was decided by Best C. J. in 
Compton V. Henshaw, tried at the London sittings 
after Michaelmas term, 1825. 



(a) DoMl^. Sieoenst 3 B. dr C. 6SS. 



AFTER MICHAELMAS TERM, 6 GEORGE IV. 




CORNWALL ». RICHARDSON. ^"^7^ 

The first six counts of the declaration, were for in an action of 
slandering the plaintiff, in imputing to him that he jlS^fSoij; 
had stolen money from the defendant. The seventh with a count 
count was, for maliciously charging the plaintiff chi^inT^e ^ 
with felony before a justice of the peace, and jJdSbrforea 
causing him to be arrested and imprisoned until justice, to 
he was discharged by the justice. The eighth defendant 
count was, for openly imposincr the crime of felony pi"dcd the 

"i, i general unie, 

on the plaintiiS^ and for injuring him in his credit, and also pleas 
&c. The defendant pleaded the general issue to ^{hedrader, 
the whole declaration, and to the first six counts "^*^"« ****^ 
several pleas of justification, alleging therein that fdony was 
the plaintiff had stolen money from him, the de- ^ iJwicn^ 

fendant. of general 

good character 
was not ad« 

Scarlett, who was for the plaintiff, prenous to SJ^^Ij^Se 
closing his case, proposed to call witnesses, to give 
evidence of the general good character of the 
plaintiff for honesty. 

Abbott Ld. C. J. interposed, and stated, that 
he was not aware that in any case lik^ the present, 
the plaintiff had been allowed to go into evidence 
of his general character for honesty. That if such 
evidence was to be admitted on the part of the 
pliuntifi^ then the defendant must be allowed to 
go into evidence, to prove that the plaintiff was a 
man of bad character. It made no difierence what- 
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1825. ever as to the admissibility of such evidence, that 
CoBinrALL *^^r® was a special justification. 

». Verdict for the plaintiff. 

Scarlett and Wightman for the plaintiff. 
Benrhan C. S, and Thesiger ibr the defenAaM* 



See Rddrigun v. 7admf>^ € Bep. N. P. €. 72h JUg t. 
^artn^ 5 Esp. N. P. C. 18. Bamfidd y. Masmyy 1 Campb. 46a 
DoflScf v.. Norris^ S Campb. 519. Newsam ▼• Carr. 2 Stark. 
N. P. C.69. Stark, fivid. pt.iv. pp.367. 917. 



wi^miiirjrA. CHAD WICK V. BUNNING. 

The statute ' This was an action, by an apothecary, to recover 

f. T.'enwitin^' the amount of a bill, for medicines furnished to 

that tbc com. the defendant. > 

mon seal of i >• i . .i*» i«n « 

the society of In order to prove thatt tne plaintin ivas qualified 
J^^^ to practise as an apothecary, a certificate granted 
London ^ to him by the apothecary's company was pro- 
sufficient proof duced, with the common seal of the company affixed 

oftheautnen» x^ ;x. . 

tidtyofthe ^" "• 
certificate^ to 

ILal^is affixed, Scorlett for the defendant, objected to its being 

MwhcertS^^ received in evidence, until it was proved that this 

Gate evidence, was the common Seal of the company. 

without proof 
that the seal 

affixed is the Russell for the plaintiff, contended tliat «Udb 

genuinesealof -* . /• 

the society, evidence was unnecessary ; that m consequence of 
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the difficalty of authenticatiiig the certificate ctf 1S21 
qualification, the legislature had expressly pro- chaowici^ 
vided by the 6 6r. 4. c. 133. s. 7., that " the corn- g*- ^ 
mon seal of the said society, of the art and mystety 
of apothecaries, of the city of London, shall be 
deemed to be, and shall be received in every court 
of law or equity, in any part of England or Wale&y 
as sufficient proof of the authenticity of the cer- 
tificate, to which such seal shall be affixed, and 
that the person therein named is duly qualified to 
practise as an apdthecary in any part of England 
or Wales.^^ If the construction contended fo^ 
by the defendant's counsd, was to* be put upoii 
this act, it's provisions would in effect be a nullity^ 
The difficulties as to proofs mentioned in the 
reciting part of this section, would be the same as 
before the statute passed. 

Abbott Ld. C. J. I am of opinion that the 
act of parliament does not make the seal prove 
hsdf, but that you must show by other evidence 
that it is the common seal^of this society. 

The seal was afterwards proved, to be the com*. Agcneral cer- 
mon seal of the apothecaries' company. The cer- im^don to 
tificate was dated the 14th of October I8I9. It PlJi'^uJ^^'J^^ 
'certified generally that the plaintiff' was qualified a» to time or 
to practise as an apothecary, without any limit- ^^t'under ' 
ation as to time or place. On the back of the *?i,^? * 

* . c. 194. toen^ 

tjertificate was the folio wmg indorsement:-^ << l do able an apo- 
tfereby certify, that the within named B. C. hatt STSii foJ**^ 
paid the sum of 4/. 4^. to enable him to practise in ?^^^ *^ 
the city of London, pursuant to the act of par- patienuin 
liament within mentioned, (the S6G. 8.) for the ^^ontha 
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18£5. 



Chadwicx 

Bdnnino. 

back of such 
certificate is 
endorsed a 
receipt for 
four guineas 
provM to 
have been 
paid ai^er the 
commence- 
ment of the 
action; which 
sum the 19th 
section directs 
to be paidy 
andtherecdp^t 
endorsed, 
^ where persons 
originally 

auuified by 
lieir cer- 
tificate, to 
practise in the 
country, 
obtain the 
privily of 
practismg in 
Xjondon, 



Masters and Wardens of the society of apothecaries^ 
(^Signed) E. B" There was no date to this indorse^ 
ment j but it was proved, that the 4/. 4^. was paid 
by the plaintiff to the apothecaries' company in 
June 1825, subsequent to the commencement of 
the present action. The plaintiff attended the 
defendant as an apothecary in London^ and fur« 
nished the medicines in 1822 and 1823^ 

Scarlett for the defendant, contended that the 
plaintiff could not recover, not having at the time 
this action was commenced, obtained a certificate 
to practise in* London^ according to the provisions 
of the 19th section of the 55 G. 8. c. 194. («), and 

(d) By which it is enacted, ^* that the sum often pounds ten 
shillings shall be paid to the said master, wardens, and society 
of apothecaries, for every such certificate as aforesaid, on 
obtaining the same, by every person intending to practise as 
an apothecary within the city of London^ the liberties or 
suburbs thereof, or within ten miles of the same city ; and the 
sum of six pounds six shillings by every person intending to 
practise as an apothecary in every other part of En^fid or 
Wales (except the said city of London^ the liberties or suburbs 
thereof, or within ten miles of the said city) ; and no person 
having obtained a certificate to practise as an apdtheCary in 
any other part of England or Wales (except the said city of 
London^ the liberties or suburbs thereof, or within ten miles of 
the said city as aforesaid), shall be entitled to practise within 
the said city of London^ the liberties or suburbs thereof, or 
within ten miles of the said city, unless and until he shall have 
paid to the said master, wardens, and society, the further sum 
of four pounds four shillings, in addition to the said sum of aix 
pounds six shillings so paid by him as aforesaid, and shall have 
indorsed on his said certificate, a receipt from the said master, 
wardens, and society, for such additional sum of four pounds 
four shillings; and the sum of two pounds two shillings by 
jevery assistant ; and the several sums of money arising from 



AFTER MICHAELMAS TERM, 6 GEORGE lY. 309 

that, consequently, he was within the provisions of 182S. 
the 21st section, (a) '^II^x 



Abbott Ld, C. J. There is no clause in the 
statute pointing out the form in which the certi- 
ficate is to be granted. The certificate given in 
evidence is general, without any distinction as to 
the place where the party to whom it is granted 
is to practise. The apothecaries' company having 
certified generally, that the plaintiff* is qualified to 
practise, I cannot, either by looking at the pro- 
visions of the 19th section of the 55 G. S. c. 194., 
or from the evidence that Has been given of the 
payment of the 4/. 4^., together with the indorse- 
ment on the back of the certificate (which is with- 
out any date) of the receipt of that sum, say, that 
at the time this certificate was granted to the 
plaintif]^ he was only qualified to practise in the 
country. 

Verdict for the plaintiff. 

TV. OJdnaU Russell^ and Ri/an fot* the plaintiff. 
Scarlett f6r the defendant. 



the granting of such certificates shall be applied in manner 
hereinafter directed." 

(a) By which it is enacted, ** that no apothecary shall be 
allowed to recover any charges claimed by him» in any court 
of lawy unless such apothecary shall prove on the trial that 
he was in practice as an apothecary prior to or on the said 
fifth day of August one thousand eight hundred and fifteen, 
or that he has obtained a certificate to practise as an apo- 
thecary, from the said master, wardens, and society of apo^ 
thecaries as aforesaid." 



Bdmnino. 
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w«TMiK««», STUART V. WHITTAKER aAd Another, late 
-»«. 5. Sheriff of Middlesex:. 

Action against Xhis was an action against the sherifi^ for a false 
^faiM^rcturo, retum to a writ of ^. fa. issued agsunst one Jumes 

tfa^'rhl Pf^^ip?^ ^ *^« »^i* ^^^^ plaintiff. 

"S^i^hadV On the 39th oi Man 1824, the goods oi PhiUip$ 

^^^Jt^ were seized at his dwelling-house, under this writ 
wtisfyuig the The officer in possession, on the same day wrote 
claim for rent, to the plaintiff's attorney, informing him that he 
SJi!°ficid. had levied, but added at the bottom of the note, 
that after the « Since I wrote the above, I have had a claim of 
^ntedto 36/. for rent, and 9/. 17^* ^d. for king's taxes.'^ 
^ttinTp«»- ^^ value of the goods seized was less than the 
session of the amount of the claim for rent and taxes. The 
Sie dalm"©?" plaintifPs attorney did not receive this note until 
r"* ^J *to^ *® morning of the 31st of May. 
exceed the On the 31st of Majf the sheriff's officer quitted 

goo^ M^ed, possession of the premises, and on the evening of 
he could not ^q same day he called at the office of the plain- 

maintain an •" -% > n -.i. i it» 

action for a tiff s attorney, and informed him that he had 
SthoughSe quitted, because the claim for rent and king's 
claim for rent taxes exceeded the utmost price the goods would 
unfounded, fotch. The officer requested the plainti^T's at- 
torney to pay him for the three days' possession, 
which the attorney accordingly did. Phillips on 
the 1 9th of June was arrested on a ca. sa.^ ^t th^ 
suit of the plainti6^ for the same debt for which the 
levy was made under the Ji. fa.^ and on the 14th 
of Auffust he was discharged under the insolvent 
det;)tor's act After Phillips was discharged, the 
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plaintiff's attorney was informed of facts, which 18^ 
made it doubtful whether the parties who had stuart 
given notice to the sheriff to retain the rent, were *• 

in law entitled to the same ; upoii which the 
sheriff was ruled to return the writ. The sheriff 
returned ntdla bona^ after satisfying the claim for 
Tent and taxes, upoQ which, this a<:tion wa^ com- 
menced for a false return. 

Abbott Ld. C. X I am of opinion, upon the 
.evidence which has been giveq, (without entering 
into the question whether the parties who had 
given notice to the sheriff were entitled to the 
rent,) that the conduct of thq plaintiff has bee^ 
such as to justify the sheriff in making this return. 
It appears to me that the plaintiff has by his conr 
duett so assented, to the claim of the landlordi ap 
to discharge the sheriff from all responsibility) and 
that he cannot;, after sanctioning the officer iv 
giving up possession of the premisess by paying' 
.hioo^ in the manner that has been provec^ and by 
adopting another remedy, namely^ in suing o))t a 
ca. sa.y and taking Mr. Phillips in executipn^ rer 
cover against the sheriff for a false return, hpw- 
eyer iinfbunded th^ claim fw rent might turn out 
to have been. 

Nonsuits 

^ • 

Scarlett and Patteson for the plaintiff* 
Gumey and HqU for the defendants. 
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wnnairmm EASTWOOD V. BROWN and Another, Sheriff 
^•^' of Middlesex. 

A 8de to a This was an action of trover against the sheriff 
penonai pro- of Middlesex for goods belonging to the plaintiff 
p«rty, hy a taken under a writ of Jieri facias against one 

erabamiBsed Pope* 

^^^^ It appeared in evidence, that Pope^ previous to 
change of po§- the issuintF of the execution, had sold and asdirned 

session is ^ 

vaUd, unless his interest in a leasehold house, in which he 
faSdukS * resided, and also the whole of his furniture and 
intention to household effects to the plaintiff, who was a ere- 

defeat other , . ^^ n •%• % 

cK^ton. The oitor. Out 01 this purchase money Pope paid 
^^°^^*f/ the debts of several of his other creditors. There 

possession is ^ ^ ^ 

not conclusive was no direct evidence of fraud in the transaction; 

Sud!*^^ ^ and it did not appear that the plaintiff gave less tJian 

the full value for the property Iso assigned to him, 
but Pope continued in the occupation of tiie house 
and furniture after the assignment, -precisely in the 
same manner as before. 

Scarlett J in addressing the jury for the defend- 
ants, contended, upon the authority of Lord Ellen- 
borough in the case of WordaU v. Smith, 1 Campb. 
333., that an assignment of property without a 
complete and entire change of possession, is frau- 
dulent and void as against creditors. 

Abbott Ld. C.J. I shall leave it to the juiy to 
say, whether, under all the circumstances of this 
case, they are satisfied that the assignment was 
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inade with the design of delaying or defeating 1825. 

creditors in the recovery of their debts. I cannot Eastwood 

agree to the doctrine laid down in the case cited ^ ^' 

by Mr. Scarlett. The curcumstance of an assignor 

who is under pecuniary embarassments, remaining 

in possession of the property assigned, is always 

suspicious } but if it does not appear, from other 

&cts in the case, that this takes place under a 

fraudulent arrangement between the parties, for 

the purpose of delaying creditors, I am of opinion 

that it is not of itself a conclusive badge of fraud. 

I have no doubt that a purchase of a house and 

furniture, with an immediate demise of that house 

and furniture to the vendor, may be good, if there 

be no intention to defeat or delay creditors by the 

transaction, and it is material that in this case it 

does not appear that any actions by other creditors 

had been brought 

Verdict for the plaintiflEl (a) 

Gurney and Comyn fbr the plaintiff. 
Scarlett ^nd. F. Pollock fbr the defbndant. 



(a) In Edmardi ▼. Harhen^ 2 T. R. 697* Buller J, in giving* 
judgment Bays^ ^' This has been argued by the defendant's 
counsel, as being a case in which the want of possession is only 
evidence of frat)d| and th^t it was not such a circumstance pfr<^ 
83 makes the transaction fraudulent in point of law ; that is the 
point which we have considered, and we are all of qpinion that 
if there be nothing but the absolute conveyance without the 
possession, that in point of law is fraudulent." In Kidd v. Raxo^ 
linionf 2B.&P.59. Lord Eldon confines this principle to 
cases ^* where th^ parties stand in the relation of debtor and 
creditor, and where their object was to defeat other creditors ;*' 
and at the trial of that cause his Lordship so left the question 
VOL. I. Y 
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TOW^BHSND 

V. 

Parpenteb. 



this bill -was delivered to testator, he did not object to the 
items, but desired it. might rest awhile. 

The plaintiff, under the direction of Che learned Serjeant, 
recovered the amount of this bill, and Wightman in this term 
moved for a rule to shew cause why the verdict should not be 
set aside. He contended, that a sheriff's officer could not 
maintain an action for his fees ; that this was an action of the 
first impression. In Dretc v. Parsons^ 2 B. & A. 562. it was 
decided that a fliieriff could only recover the fees allowed by 
the statute 21 Hen. 6* c 10. He also contended, that this 
action, if it could be maintained at all, should have been brought 
Kgainst the principals, whose names were mentioned in the ac« 
count rendered. 

Abbott Ld. C. J. The Court are of opinion that the rule 
should not be granted. We are all of opinion that the sheriff 
could not in an action aigainst the party arrested recover more 
than the fees allowed upon such arrest by the statute; but the 
prohibition only extends to the party arrested. The question 
here is, whether the officer was not spedaUy employed by the 
testator to make the arrests. The plaintiff having been specially 
employed, may it not be presumed that the party specially 
employing him gives him ta understand that he will pay him 
such sum as the Master in the taxation of costs is in the habit 
of allowing ? I think it may be presumed that such was the 
understanding, and if so, the plaintiff is entitled to claim the 
sum of the attorney, not of the principal, of whom he knows 
nothing. 
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MONTRIOU ». JEFFERYS. OMuiiuLti, 

Dec* 8« 

This wa» an actioa upon an attorney's bUK it b a good 

The defence set up was, that the costis had been ^^^^^ 
incurred throu^rh the neglkrence of the • plaintiff attomc^'s bui, 
ana nis agents. sought to be 

The facts given in evidence were as follows i-^— JI^7naiiTed 
On Saturday^ the dd of November 1821, the plain* throu^ m- 
tiff being at Glemsjbrd^ in the county of Suffolk^ and^raitof 
was requested by the defendant, and several other SX^Sof 
fanners resident there, to attend, on their behalf, the attorney. . 
at a petty sessions to be bolden on the following 
Monday^ where the defendant and the other 
farmers were summoned to answer a claim made 
under the ^ icSW.S. c. 6. for small tithes* Upon 
this application being made to the plaintifl^ he in* 
formed the defendant that he was returning to 
town the* next day, but that a Mr. King (an at- 
torney, and agent to the plaintiff residing in the 
neighbourhood) would attend the petty sessions 
for him, and act according to his directions. 

On the Saturday evening, the plmntiff and King 
examined together the statute of 7 & 8 ^« 3., c. 6., 
by the eighth section of which it is provided, << that 
where any person or persons complained of for 
substracting or withholding any small tithes or 
other duties aforesaid, shall before the justices of 
the peace to whom such complaint is made, insist* 

Y 3 
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1825. upon any prescription, composition, or modus de- 
MoNTRiou cmandif agreement, or title, whereby he or she 
^' is or ought to be freed from payment of the said 
tithes, or other dues in question, and deliver the 
same in writing to tlie said justices of the peace, 
subscribed by him or her, and shall then give to 
the party complaining, reasonable and sufficient 
security, to the satisfaction of the said justices, to 
pay all such costs and damages, as upon a trial at 
law to be had for that purpose in any of hid ma^ 
jesty's courts having cognizance of that matter, 
shall be given against him, her, or them, in case 
the said prescription, composition^ or modus de* 
cimandi, shall not upon the said trial be allowed ; 
that in that case the said justices of the peace shdl 
forbear to give any judgment in the matter ; and 
that then and in, such case, the person or persons 
so complaining, shall and may be at liljerty to 
prosecute such person or persons for their said 
substraction in any other court or courts what- 
soever, where he, she, or they might have sued 
before the making of this act; any.thinjg in this 
act to the contrary notwithstanding.'^ 

On the Monday Mr. King attended for the 
plaintiff before the justice, and informed them 
that the parties were not prepared to go into tiieir 
evidence in support of a modus, which, he stated, 
¥ras their answer to the claim of tithes, and re- 
quested, that as he had no evidence, and had 
desired the parties to return home, the justices 
would adjourn the hearing to some future day. 
The justices refused this application, and made an 
order under the 7 & 8 W.3. c. 6. upon the defendant 
for the tithes. Against this order, the defendant, 
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under the advice and directiod of the plaintiff, 1825. 
appealed to the quarter sessions. The plaintiff MoxtkioI 
attended the sessions, prepared with witnesses to <^ 
support the modus, but when the appeal was 
called on, the justices thought, that as no evidence 
had been given before the petty sessions, in sup« 
port of a modus, the appeal ougfit not to be enter* 
tained by them, and therefore confirmed the or*, 
den The plaintiff appH^ for a case lor the opi- 
aion of the Court ol* King's Bench, which was 
accordingly granted, and that Court decided that 
the quarter sessions were right, in not entering 
into the appeal. (See this case, Re^ V. Jeffreys^ 
lB*&C.e)04.) 

For the costs of these proceedings the present 
action was brought 

V t 

Marryatt and Manning for the defendant, Gon<* 
tended, that upon this evidence the defendant was 
entitled to a verdict, that the whole miscarriage of 
the cause, had arisen, through the plaintiff's neglect 
That where a modus is in question, the magis*- 
trates are directed to refrain from interposing if 
due notice is given, and the i^curities entered into 
which the statute of William requires. The plain- 
tiff was informed of this provision in the statute, 
and yet incurred all this fruitless expence. , These 
costs have been incurred through his own negli- 
gence and misconduct, and he cannot in a court 
pf law recover them. 

Abbott Ld. C.J. (After stating the evidence at 
length.) The question on which your verdict should 
depend, is this, -— whether or not these costs have 

T 4 
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y2^^^ b^en incurred through inadvertence, and want of* 
MoNtuou proper caution on the part of the plaintiff? If you 
J«mET6. ^^ ^^ opinion that the expences which the plaintiff 
now seeks to recover, were occasioned by the want 
of proper caution, then I think yotti* verdict should 
be for the defendants For a mere error no man is 
accountable ; no attorney, or counsel, is bound to 
know the law in all cases j nor is an attorney to 
lose his fair remuneration, because he has com- 
mitted such an errory as a cautious or prudent 
man might make; but an attorney is bound to 
bring to the exercise of his profession reasonable 
diligence and skill. If you think the plaintiff has 
brought all this expence upon the defendant from 
want of proper caution, by omitting to give the 
notice, and by not advising the securities to be 
entered into whiah the statute of William requires, 
then I think your verdict should be for the de- 
fendant; on the other hand,, if* you think the 
plaintiff committed such an error, as a prudent 
and cautious man might fall into*, then I think 
you should find for the plaintiff. 

Scarlett^ after this summing up, consented to 
be nonsuited, (a) 

ScarleU^ Gumejf and Storks for the plaintiff 
Marry att and Manning for the defendant 



(a) Famswortk v. Garrard^ 1 Campb. 38. Tempter v. 
M'LacUafiy 2 N. R. 136. Havelock v. Geddes, 10 East, 555^ 
Deneu) v. DavereU, 3 Campb.451. Duncan v« Blundellf 3 Slark« 
N.P»C.6. See 2 Stark. Evid. 133 
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1885. 

POCOCK V. MOORE. Gc^hau, 

Trespass for an assault and false imprUcnitaebi^ AooDttabie 
with a count for a common assault ^^^d^^lmt 

The defendant had sent for a constable, and ^!^^^^® 

puuntin on ft 

directed him to take the plaintiff* on a thai*ge of duugeof 
felony. The constable said, « You must go with Jf Kl^ 
me," on which the plaintiff said, «* he was ready "^JToummtgo 
to go^'** and actually went with the constable to- whidTdie^ 
wards a police-office, without being seked or S^tfothSr 
touched by the constable. On his way he at- compuiaoo 
tempted to escape, on which the constable seized comtabiet 
him, the defendant not being present SSftwSifait 

The first count of the declaration Was not proved impruo&meot 

M laid. actSSwd" 

lluitthepUili. 
^ X tifffioliofin 

Scarktt for the defendant, objected that in pro^g&e 
point of law, the defendant had committed no J^d^^t 
assault by charging the plaintiff with felony in the n»oVer on tfa<i 
presence of the constable ; that the plaintiff had comrndb ^ 
himself expressed his readiness to go, and actually 
went without violence towards the police-office, and 
that the seizure on the way to the police-office 
was no assault by the defendant unless he were 
present, and directing it, which was not the case^ 

Abbott Ld. C. J. I am of opinion, that if a 
person send for a constable, and give another in 
charge for felony, and the constable tell the party 
charged that he must go with him, on which the 
other, in order to prevent the necessity of actual 
force being used, expresses his readiness to go, 
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and does actually go, this is an imprisonment, and 
gives the party thus consenting to go, an action of 
false imprisonment. Then, as every imprisonment 
includes an assault, the plaintiff may recover on 
the count for a common assault. 

Verdict for the plaintifl^ damages one farthing. 



Brougham and Abraham iox the plaintiff. 
Scarlett and Nicholls for the defendant. 



Vide Russen r. LucaSf supra 27. Emmett v. Lyney 1 N. R. 255. 
Stark* Evid. pUir. p. 1449. Dalt. c.170. ArratosmUh t. Le 
Mesurierj 2 R K.211. S Coleridge's Blac. Comm. 288. 



NIAS V. NICHOLSON. 

Action^ by the indorsee of a bill of exchange 
for 50/., against the acceptor. Pleas, general 
issue, and a discharge under the insolvent debtor's 
act 
The bill, on which the action was brought, was 



.GuitDBAXX, 

J}ec. 10. 

In an action 
ogainst an 
acceptor of a 
Inllofex- 
cfaanse, who 
plea^ his 
discharse 
under the 

insoWent deb- drawn by one Mitchell^ and accepted by the de- 
Held, that the fendant. It was indorsed by one Daudridge, 

of a biu, u For the defence, the proceedings in the insolvent 
defendant and debtor's couTt in discharge of the defendant were 
5^^*fwho produced. Among the debts in the schedule, was 
waf in fact the an admitted debt to Daudridge of 640/., for which 

drawer of the 

bill sued on)^ and held by C, D. (an indorser on the bill,) for the predse sum and of 
nearly the same date as the Inll sued on, is a sufficient description for the dischaige 
of the defendant ; the misdescription 6f the bill not being intended, nor likely to deceive 
the holder. 



NicBoumr. 
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he was stated to IkOld divers securities,' and, among rsss 
others, three bills drawn by Nicholson and accepted ' ^m' 
by Mitchell^ each for SOU y the date of one of these 
bills corresponded witliin two or three days with 
the date of the bill declared on : and it was sug- 
gested, that this was intended as a description of 
the bill declared qxx. 

On the production of this schedule, Scarktt 
objected, tiiat it could not operate as a discharge 
to the defendant from the bill in question, the 
plaintiff not being mentioned as a creditor, nor the 
bill itself inserted. .On the authority, however, of 
Fomum v. Drew^ 4 B. & C. 15. ; and Wood v. 
JtmetU ib. 20. n. AbbqU hd. C. J. allowed the case 
to proceed. . Evidence was then ^iven, that there 
were no outstanding bUls of like date, or ainount, 
in which Nipholsan was drawer and MitcheU ac- 
ceptor, and some other circumstances were shewn, 
tending to prove that the bill mentioned in the 
schedule was meant for that declared on. 

Abbott L4« C. J. The statute' requires that 
the insolvent should deliver a schedule designating 
all the creditors, against whom he seeks to be dis- 
charged, and the nature and amount of their re- 
spective claims. I say designating, rather than 
naming, because in cases of bills of exchange, and 
other transferable instruments, it may often be im- 
possible for the insolvent actually to rutme the 
holder* 

His Lordship then stated the facts of the case, 
and after observing that no bill appeared ever to 
have existed, exactly corresponding with that de- 
scribed hi the schedule, and that the plaintifl^ had 
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NiCBOUON. 



he examined tiie sdieidule, would have seen men* 
tion of a bill, corresponding in amount and very 
nearly in date with that: which he held, and also 
appearing to have been in the hands of Daudridge^ 
but inverting the names of the drawer and acceptCHV 
proceeded thus : -^ 

The question for you is, whether you think that 
the bill declared on, is that intended to be described 
in the schedule ; and if so, that tiie misdescription: 
was not intended to deceive or mislead the holder, 
and not likely to produce that efiect If yom 
think so, you will find for the defendant : if you 
think that the description in the schedule was not 
intended for the bill declared on, or being so in« 
tended^ that the misdescription was likely to de- 
ceive the holder, or although not really likely ta 
deceive the holder, was intended to deceive him^, 
you will find for the plsuntifil 

Verdict for the defendantw 



Scarktt and DowUng for the plaiati 
Chitty for the defendant 
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RAYNER V. LINTHORNE. ^d^^ 

Assumpsit. ^**»*2 f**^"** 

This action was brought, to recover a com- casks of tai- 
pensation in damages, for a breach of contract in JhJ^ dedM^ "* 
not accepting and paying for fifty casks of tallow, ■^^"ijjj^^ 
which the defendant (as alleged in the declaration) oftkef^ff: 
had bought of the plaintiff. SteStff 

In wder to prove the contract as stated in* the evidence in; 
special counts of the declaration, the following was/'^ghe 
bought note was^given in evidence. ^^ ^y^^ 

« London, Ist March 1825. Jj^jJilSi 

^ Bought this day for account of Mr. Benjamin fifty casks, ftc 
LmtkomCf qfmy principal^ fifty casks new, and first jS^>^' 
sort, St. Petersburg yellow candle tallow, at 44^, fc^A?*^* 
per cwt, warranted to be delivered from wharf tkm could not 
warehouse, on landing scale in London fixim 21st j^^h^|^"^ 
to Sist of this month, and the amount to be paid ofthej^ntuq 
by the buyer, in ready money, deducting ^ipcr t^Z^S 
cent, discount, the seller giving fourteen days pre-, ^tingtotake 
vious notice of the delivery, customary tare, and the statute of 

/IroA- frauds, die 

"""• poteimxinoed 

« In case of dispute respecting the quality this gf^ *^L 
contract shall not be cancelled, but the same settied sold b^ the 
by aiintration. gSgf^li 

** J. B. RaTNER, pot as ayerred 
#< n f If tnthedecbr* 

« Broker.'' «t«onj^ the 

self. 

Marry att and Pollock^ for the defendant, ^ con- 
tended, that upon this evidence the plaintiff Qust 
be nonsuited; no cause of action in this case 
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1825. arises oh the common counts of the declaration, 
Rayner *^® action, if maintainable at all, must be on the 
«• special counts, now all the special counts state the 
contract to have been made directly with the plain- 
tiff himself; whereas the bought note represents 
the plaintiff merely in the character of a broker 
selling for his principal ; if, therefore, the plaintiff 
is to be considered as the principal, then there is 
not a note in writing within the statute of frauds. 

Gurfiey and Cofnyn^ contended that the plaintiff 
was entitled to sue upon the contract proved^ and 
that, although in the contract he is named 33 
broker, stiU as no principal was called for, the right 
iti sue vesta in him; and he may consistently state 
in the declaration^ the contract to have been made 
with him* They cited as a case in point, AtJ^tu 
V. Ambery 2Esp.N- P. C.493.; 

Abbott Ld. C« J. If it is contended in this case, 
. that the plaintiff has a right to «ue as principal, 
then I am of opinioii, that no evidence has been 
given of a contract in Writing, which the statute of 
frauds expressly requires, where there has been no 
. ; delivery of the goods. If the contract produced 
is to be taken as the one oh which the plaintiff sues, 
he is there described as the broker, and not as the 
principal, with whom the contract is made. In 
the case^hich has been cited by the defendant's 
counsel, 116 question arose upon the statute of 
frauds, for there the goods had been actually de- 
livered. I am clearly of opinion, that the pliuntiff 
cannot recover, and I should be very unwilling to 
lay down a rule thiit would encourage a practice 

18 
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now so frequent amongst brokers^ 'of not disclosing isss. 
the names of their principal. '];;::;Z^ 

Nonsuit* , «• 

LiMTHOBNB. 

Gum^ and Coj^yn for the plaintiff. 
Martyatt and F^ Pollock for tbe defendant 



BRYAN V. WAGSTAFP. ^?Iif «V^ 

This was an issue^ on a writ of error to reverse an Notice to pio. 
outlawry. Assignment of errbr^ that the plaintiff relating to the 
in error^ before and at the tiiinle of awarding^ and ^^^Jd*" 
iasiiilig the writ i£exigifaciaSf was inl partis beyond ^^ ^« ^ ^ 

L^ ..!.,. torncjroftho 

tbe sea. pan^, on the 

Plea, that the plaintiff in error, « before the SJonf S^re 
awarding and issuing the writ of exigi facias^ on the trial, held 
winch the said outlawry, was pronounced, of his letinseconl 
feaud and covin, and iti order, to defeat the de- ^e^o^** 
&ndauit in error tif . the means of recovering his tents, though 
just debt against tliSe pkintaff in error, and for the ^toT^i^ 
purpose' of avoiding the said outlawry, when the ^^'^ 
sune sdiould be pronounced, did vo]:untarily leave 
the realm of jEngland^* knd go into parts beyond 
the sea, and of such his fraud and covin did vo- 
luntarily stay and remain in parts beyond the sea, 
from thence and utotil after, thd awarding and 
issufa^ the said writ of eangi fadas^, and the pro* 
noiriicing' of outlawry as aforesaid/^ Replication 
tiifeahg issue. - ' • •. « ..r -• 
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182a ^ Scarlett for the defendant in error, claimed t6 
address the jury first, on the ground that the 
affirmative of the issue lay on him, to which Abbott 
Ld C. J* acceded, after objection by CampbeH that 
he should have to shew circumstances proving a 
causey why the plaintiff in emor absented himself^ 
different from that alleged by the plea. 

Notice had been given to the plaintiff in error to 
produce a letter described in the notice^ as datec) 
on or about September 6th, 1822, and addressee] 
to him by the attorney for the defendant in error, 
making application to him for the payment of a 
debt due from him to the defendant in error, and 
informing him that legal proceedings would be 
resorted to against him if the debt were not forth* 
with paid This notice was served oh the attorney 
for the plaintiff in error, on the evening next but 
one before the trial of the issue, and when the 
plaintiff in error was not in England. 

Campbell objected to the admission of secondaiy^ 
evidence of the eontehts of the letter, and he men* 
tioned a case in which it had been held, that 
seocmdary evidence could not be given when the 
notice was served on the eve of the trial on the 
attorney, the parly being out of the kingdom, and 
the paper not one likely to he in the custody of 
the attorney. 

Abvott IxL C* J. I must presume a person 
going abroad and leaving his attorney to conduct 
a trial in which he is a party, to leave with him 
all papers necessary to Uie conduct of the trial ) 
I think that this letter as described in the notice, 

19 
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a})pears to be so connected with the subject of the 18SS. 

trial, as tp render the service on the attorney of ^ bayah ' 

the notice to produce sufficient to letin secondary «>• 

evidence of its contents. ^^* 

It appeared that the. plaintiff in error left his On a writ of 
residence in the country, and came secretly to ^mean^t- 
London for the purpose of avoiding arrest on a iu^'Jli'®^* 
testatum capias issued in the action, and on which was bevpnd 
there was a warrant to take him, on the 28th Sep^ ^^J^ 
tember 1822. He left England on the 19th of thathcw«nt 
October in tiie same year. Writs of capias^ alias^ purpose of 
and pluries, were all issued on the 18th of No- outiS5!)Uis 
vember^ and on the 17th December 1822, a writ of enough that 

• • y» • J J ^i_ he went to 

exigtfactas^ grounded on them. avoidoutUwiy 

in the action; 
it need not 

Campbell for the plaintiff in error, argued that appear that he 
tlie plea, supposing it good in law, against which remJilTtion^f 
he cited Hesse v. Wood^ 4 Taunt 691 . was not ^^* ^jcuiar 
supported by evidence, unless the leaving Eng^ ^ich did 
Umd appeared to have been for the purpose of j^^e^i^he 
avoiding the outlawry ; and that this could not outlawry. 
be in the present case» since the proceedings to 
outlawiy were unconnected with the arrest threat- 
ened in September^ to avoid which he left his 
residence, and did not actually commence till the 
18th of Nooember^ the plaintiff in error having left 
England on the 1 9th of October^ at which time it 
did not appear that any such proceedings were ever 
contemplated. 

' Abbott Ld, C. J« The process in September was 
upon an original writ, on which, therefore, out> 
lawry might have followed. Had that proceed- 

VOL. I. z 
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i^^' ^ ing been by bill or by latitat^ I should have 

Bbyan thought there was great weight iii the argument 
for the plaintiff in error ; but as it was by original, 
it is Open to the jury to consider whether it was 
not the object of the plaintiff in error to secure 
hitnself from the outlawry which might follow 
upon that process, as well as from the arrest which 
was iipmediately contemplated. What the law may 
be, supposing that to be his intention, is to be con- 
sidered elsewhere. 

His Lordship then commented on the facts of 
the case, and concluded by leaving the question 
to the jury, in the words of the issue. 

Verdict for the defendant in error. 

Campbell and Patteson for the plamtiff in error. 
Scarlett and C/utty for the defendant in error. 



Campbell obtained in the following Hilary Term 
a rule to shew cause why judgment should not be 
entered for the plaintiff non obstante veredicto. 
In the following Easter Term tliis rule was made 
absolute, (a) 



(a) See Co. Litt. 295b. Com. Dig. Utlagary. (C.l.) 2 Roll. 
Ab. 804. Utlagarie; fo. 1, 2, 3, 4. Brooke's Ab., Utiagariey 
pi. 40. 2 Hale, P. C. 208. Bac. Ab. Outlawry, (F.) Car- 
ier*8 case, Cro. Jac. 464. O* Kearny ^ Case, Skin. Rep. 16. 
Matthews v. Erbo, 1 Ld. Raym. 849. Hesse v. fVood^ 4 Taunt. 
691. SerocM v. Hampsey reported in note to Havdock y. 
Geddesy 12 East, 624. Richardson ▼. B^nsont S Taunt. 809. 
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BRADFORD v. LEVY. Goiuhau, 

Dec. 24* 

This was an action on a policy of insurance on Tbeiniurerof 
the ship Dave. l^f^X 

The first and second counts stated^ that the ship expences io- 
by perils and dangers of the sea sprung a leak, and d^ji^ of the ^ 
by means thereof was obliged to, and did put into ^®^^» for the 
Vigo, and that while she continued there, she was recovering her 
by force and arms, and against the will of the plain- de^n^ under 
tifl^ and the master and mariners, in a hostile manner P^cess of a 
seized and taken and kept and detained for lys try, ift^ship 
days in, VigOf by divers custom-house officers and a^^^by^ 
certain other persons, then acting under the au- theproceu. 
thority of the king of Spaifi^ and 500/. while she cumstanc^'' 
was so detained were expended in and about the ^^j^f^^® 
claiming, and endeavouring to recover the said mufttbep 
ship, and by means of her being so detained, 5001. To have^i 
which would otherwise have accrued from the use ^^jf^^/Si***^ 
of her, were wholly lost The third and fourth master, in 
counts stated the ship to have been lost by perils ^n U'^a^ 
of the sea. The fifth and sixth counts stated the mentofioflsby 
ship to have been lost by the fraud and barratry ^' 

of the master. 

It appeared in evidence that the master finding 
that the manifest of the cargo, which had originally 
been made out, was incorrect, had procured a 
correct one. The former one, instead of being 
cancelled, was afterwards forwarded to Vigo, and 
the new one, under tlie notion that the ship would 
dischaige at Corunna, was forwarded thither. The 
vessel was forced to put into Vigo, and there, in 

t 2 
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iSS8. ^ consequence of her cargo not corresponding with 
the original manifest, a process was issued, under 
which the cargo was detained. It was, however, 
shewn that the ship might have proceeded im- 
mediately without the cargo. The court at Vigo 
ultimately ordered a part of the cargo to be sold, 
and the remainder was released, with which the 
ship left Vigo. A witness stated that he did not 
know, whether the incorrectness of the original 
manifest arose from mistake or not. The bill of 
particulars of the plaintiflfs demand, merely set 
forth the costs incurred by the detention, and the 
account with the British consul for obtaining the 
vessel^s release. 

Scarlett and Pollock for the defendant, argued 
that the insurer could not be held liable for the 
expences incurred by this delay. That if the 
captain had chosen to stay to litigate a private 
cause of his own at Vigo, such delay could not 
have created a liability on the part of the insurer, 
and that the present case amounted to no more, 
inasmuch as the ship itself was not detained by the 
foreign process. And that the mistake with re- 
spect to the manifests could not be considered to 
constitute a barratry. 

Marryat and Abraham for the plaintifl^ insisted 
that it was clear from the case of Carruthers y. 
Gray, 3 Campb. 142. that the insurer was bound 
to make good the loss incurred by a detention 
under these circumstances. And that, supposing 
the detention lawful, the master's conduct clearly 
amounted to barratr}'. 
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Abbott Ld. C. J. In Carruthers v. Gray^ the 
process was against the ship, which, therefore, 
could not have proceeded on her voyage* Here 
the ship might have proceeded on her voyage, if 
the captain had not chosen to stay for the purpose 
of recovering the cargo. This makes all the dif- 
ference. Then as to the barratry, the witness says 
that he does not know whether the incorrectness 
of the manifest, was produced by mistake or not. 
In order to establish the barratry you must give 
positive proof of fraud. 

Plaintiff nonsuitei}. 



999 
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Marry at and Abraham for the plaintiff 
Scarlett and F. Pollock for the defendant 



KOSTER V. INNES. 



OOODVAIX, 

Dee. 2^. 



This was an action on a policy of insurance on in an iK^tion 
ff oods on board La Virgine de la Solitudine, at and ?** * P^^^y ®^ 
from Leghorn to Lisbon. The first count was for where a lots 

• . a • 

a loss by perils of the sea, the second count stated ferrcdfrom 
a loss by barratry. the want of in- 

The plaintiff sought to recover for a total loss, plaintiff must 
The evidence to shew that the vessel sailed for her ^"^at 
port of destination, and that she was lost, was as when the vcs- 

^. ,, sel left the 

toUo WS : — port of outi. 

A packer resident at Leghorn was called, who ^unj® ^n 
proved that he was acquainted with one Louis theTovage 

insureo. 



her 

said 



QiMffv, Whether the non*arrival of a ship at her port of destination is evidence of 
r los^ where the crew have been heard of afler ihe vesid H^ti^ and after aha Is 
id to naye been lost. 
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1825. Taurelj who resided there, and on whose account 
KosTBft t^^s policy was effected by tlie plaintiffi In March 
^' 1821, this witness, by the desire of Taurel, packed 
at his warehouse certain goods, consisting of silks, 
&c. to go by La Vtrgine de la SoUtudine. There 
was no address on the packages, but the witness 
was desired to deliver them to one Antonio^ a boat- 
man at Leghorn^ which directions he complied 
with. This witness stated that he knew the ship 
La Vtrgine de la SoUtudine had arrived at Leghorn, 
and he had heard she was to sail for Lisbon. 
AntoniOf the boatman, was then called, and stated 
that he received the packages from the first wit- 
ness, and that he took them and delivered them 
by the direction of Taurel on board La Vtrgine 
' de la SoUtudine. This was on the 11th or 12th of 
March 1821. This witness said he was acquainted 
with the captain of the vessel, and that he gave 
him a receipt for the goods (which was not pro- 
duced). He stated that he had heard from Taurel 
and the captain, that the vessel was bound to Lis^ 
hon. On the 9th or 10th of April the witness saw 
the ship sail, and he heard a few days afterwards 
that the vessel was lost, but that the captain and 
crew were saved, but he had not seen any of them 
since the time they sailed. He stated that there 
were no other goods on board the^Xa Virgine de 
la SoUtudine, but those shipped by Taurel. 

Marryai and BarnewaU for the defendant, con- 
tended that upon this evidence the action could not 
be sustained. First, that there was no sufficient 
proof of the averment in the declaration that the 
ship had sailed on the voyage insured. Secondly, 
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that the loss of the ship had not been proved by ^ 1825. 
the best evidence the case would admit of» Where 
a vessel is proved, to have sailed on the voyage 
intended, and after a length of time does not arrive 
at her port of destination, and has never been 
heard of since, the presumption is that she has 
foundered at sea, and that th6 crew have perished, 
and no other evidence can be given of her loss ; 
but there is no case, that has gone the length of 
saying that, the non*arrival of the ship at her port 
of destination is evidence of her loss, where it 
appears that the cr6w have been heard of after the 
vessel sailed, and aft;er she is said to have been 
lost. 

Scarlett for the plainti£^ submitted that it was a 
question for the jury, whether they would not 
presume from the evidence that had been given, 
that the vessel was lost 

Abbott Ld. C. J. Yes, but the question is, 

how lost ? 

f 

Scarlett. There is a count in this case for bar- 
ratry, a declaration cannot be framed to meet 
every* possible case of loss ; the plaintiff cannot 
make the protest evidence, and it is impossible 
to compel the attendance of witnesses resident 
abroad. 

Abbott Ld* C. J. I will leave the case to the 
jury if you wish it, but I have a very strong opi- 
nion upon it* The proof offered in support of the 
plaintiff's case, is less than I can remember or have 

2 4 
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1S&' ^ ever read ofl It is necessary that he should es^ 
tablish two things. First, that the vessel sailed 
from the port of Leghorn on the voyage insured* 
Secondly, that she was lost, and lost by the par- 
ticular perils insured against, which the plaintiff 
has alleged in his declaration to be the cause of 
the loss. Now, as to the &st pointy there is no 
evidence that any bill of lading ever existed, or of 
any order to send these goods to Lisbon. I think 
that you have not made out this part of your case, 
and that it would be very dangerous indeed to 
allow a party to recover on such evidence. As to 
the second point, it may perhaps be assumed that 
there is evidence of the loss, but making such an 
assumption will be going further than has ever yet 
been done in cases of this description ; but I rely 
less upon this than on the first pointy namely, that 
there is no evidence that the ship ever sailed for 
the port of destination* 

Nonsuit, (a) 

Scarktt and F. Pollock for the plaintiff. 
Marryatt and Bamewall for the defendants 



(iir) As to what is pi^sumptive evidence of a total loss, see 
Green v. BrotoUf 2Stra. 1199. Netnby v. Ready Park on In- 
surancei p. 106. 7th edit. Ttioemloto v. Ostoin, 2 Campb. 85. 
Houstman v. Thornton f 1 Holt's N. P. C. 242. 

That it must be proved (where a loss is to be inferred from 
the ship not being heard of) that when she lefl the port of out- 
fit she was bound upon the voyage insured. See Cohen ▼• 
HinekUyf 2 Campb. 51. 
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ADJOURNED SITTINGS AT WESTMINSTER- 



POPLETT V. STOCKDALE. ^"SST** 

Assumpsits on a special agreement to pay the The printer of 
plain tiif by a bill of exchange, the balance of an and kmious 
account for printing a certain book, called the ^or\?°°^* 

r o ' maintain an 

" Memoirs of Harriette Wilson ;" with counts for action for his 
work and labour. The plaintiff was the printer, the'piSSher 
and the' defendant the publisher of the work in jho employed 
question. The work was printed and published in 
numbers, and contained a history of the amours of 
a woman of pleasure, and of her adventures with 
persons of rank and distinction. On the covers of 
the separate numbers, several of which were put in 
evidence^ were advertisements of obscene public- 
ations } and under the title of Exhibits were lists 
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1826. of the persons, anecdotes of whom were to he 
PoFLBTT found in the respective numbers. 

^* The case for the plaintiff having been proved^ 

Stocxdals. *^ X 

Wilde Serjt for the defendant was proceeding 
to point out the pernicious tendency of the work, 
when 

Best C. J. said, I must now take notice of the 
character of this book. It professes to be the his- 
tory of a common prostitut^ and to detail her real 
or pretended amoiurs« I have no hesitation in 
sa3dn^, that no person who has contributed bis 
assistance to the publication of such a work, can * 
recover in a court of justice any compensation for 
labour so bestowed. The person who lends him- 
self to the violation of the public morals and laws 
of the country, shall not have the assistance of 
those laws to carry into execution such a purpose. 
It would be strange, if a man could be fined' and 
imprisoned for doing that, for which he could main* 
tain an action at law. Every one who gives his 
aid to such a work, though as a servant, is re- 
sponsible for the mischief of it. No man can 
doubt the double object of this work, the cor- 
ruption of youth, in the first place, by the exhi- 
bition of licentious scenes ; and the extortion of 
money from exalted individuals, by holding over 
them die fear of having themselves described as 
persons of immoral habits. I have no power here 
to punish these parties, but I will not consent, that 
the plaintiff shall have the assistance of this Court, 
to obtain remuneration for labour directed to such 
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scandalous purposes. The defendant is equally 
guilty, but I will not, as Lord Kenton once said, poflbtt 
sit here, to take an account between two robbers „ ^* 
on Hotmslow Heath. 

The plaintiff was nonsuited. 

Vaughan Serjt. and Odtty for the plaintiff. 
Wilde Seijt for the defendant 



ANNE and ELIZABETH JENKINS v. BID- w«Mnr««, 

DULPH, Esquire. ^' «• 

This was an action against the sheriff of jHer^rc^ The enrol- 
shire^ for a false return of non sunt tnventce to a und»^ 
pluries capias ad respondendum^ issued against the sG.44e.59. 
plaintifis, in consequence whereof judgment of enacts, that a 
waiver had been pronounced against the plaintiffi* JI^*«^£ii 

be at good and 

In order to prove, that the plaintifis had been dis- i^^^ ^a ^ 
possessed of lands, which they held as tenants in com- ^^^ ^^i^^^ 
mon, an enrolment of a lease under 1 & 2 6r 4. c. 5Z. all respects, as 
s. 8. (a) was offered in evidence by Taddy Seijt. had ^eSIwi. 

rolled in any 
of His Majesty's courts of record at Wesirmmter, or as If a memdrial of any such deed 
had been entered or registered in the office or offices appointed for remstering deeds 
and other conveyances of lands and tenements in the counties in which the same are 
situate,** is not admissible as evidence of the deed« without proof of the execution. 



{a) And be it further enacted, that every lease or deed of 
exchange to be executed pursuant to this act, shall be enrolled 
in the office of the auditor or auditors of His Majesty's land 
revenues, for the division or district within which the premises 
to which such demise or exchange shall respectively relate 
shall be tituatey or if such premises shatt be situate within the 
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far the plaintifisy without proof of the executioQ 
of the deed ; and he contended, that a lease so 
enrolled became a public document, in the same 
manner as a bargain and sale enrolled under 27 H. 8. 
e. 16., and relied on Smart le v. Williams, 1 Salk« 280. 

Wilde Serjt. on the other side, argued that the 
enrolment was in no respect different frotn the case 
of deeds registered in the registry counties, in 
which cases the execution of the deeds was neces- 
sary to be proved. 

Best C. J. I am of opinion that the enrolment 
of the lease without proof of the execution is in- 
admissible. 

Verdict for the plaihtiffi. 

Toddy Serjt. and Abraham for the plaintiffi. 
Wilde Se^t and Cross for the defendant 



division or district of more than one such auditor, then in the 
office of every such auditor, on payment of the usual fees for 
such enrolment ; and that every such lease and deed of ex- 
change when so enrolled, shall without any other enrolment 
or registry thereof be as good and available in law, and of the 
like force and effect in all respects, as if ,the same had been 
enrolled in any of His Majesty's courts of record at fVest^ 
minsteTf or as if a memorial of any such lease or deed of ex- 
change had been entered or registered in the office or offices 
appointed for registering deeds and other conveyances of lands 
and tenements in tlie county or counties in which the same 
estates or any of them shall be situate, any act of parliament, 
law, practice or usage to the contrary in anywise notwith- 
standing. 
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1885; 



ADJOURNED SITTINGS IN LONDON. 



FRANCE V. LUCY. ^^"^/^ 

Action on a bill of exchange by the payee agaitist In order to 
the drawer. . "^^ 

In order to prove notice of the dishonour of the of » letter, the 
bill by the drawee, upon presentment for payment, duce musf '^ 
the plaintifTs counsel called for a letter, the date JS^nn^^ 
of which he specified, and which he said contained tended; notice 
such notice; and upon the non-production thereof^ '^JSieum, 
offered to give parol evidence of it's contents^ no W«"» ""^ 

, , <t 1 dccuments 

copy having been kept. touching or 

This was objected to by Campbell for the defend- ^e buu? 
ant, on the ground that the notice to produce was exchange 
too general, and did not specify the particular the dedar- 
letter called for. , '^'^f^ 

The following was the part of the notice to pro- be recovered;** 
duce, which applied to the present question. m too gen . 

«* And also to produce all letters, papers, and 
documents, touching or concerning the bill of ex- 
change mentioned in the declaration in this cause, 
and the debt sought to be recovered by the said 
plamtiff by this action." 

Best C. J. was of opinion that the notice was 
too vague ; that it ought to have pointed out the 
particular letter required. 

It was afterwards proved, that from the state of 
the defendant's dealings with the drawees of the 
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1825. 




bill) who were the defendant's bankers, he could 
have no reasonable expectation that the bill 
would be paid by them ; when his Lordship said, 
that if the jury were of that opinion, the defendant 
was not entitled to notice of the non*payment« (a) 

Verdict for the plaintiff. 



Vaughan Seijt« and TyrwJutt for the plaintiff. 
CampheU and Godson for the defendant 



(a) Claridge v. DaUon, 4 M. & 8. 226. 



CASES 



ARGUED AND DECIDED 



AT NISI PRIUS, 

IN K.R 

AT THE SITTINGS ATTER 

HILARY TERM, 
7 Geo. IV. 1826. 



SITTINGS AFTER TERM AT WESTMINSTER. 



DOE dem. KNIGHT r. ROWE. ,^ „ 

Ejectment on a forfeiture. Bteetmeot on 

The lessor of the plaintifl^ by lease dated the brau£ of c<^ 
«Oth January 1820, demised the premises sought J^^J^^ 
to be recovered in this action to one JcneSt for the tbekweeoo* 
term of mnety-iune years. Jones was subsequently iomre in the 

iint names of 
misecL The 
lessee had insured in his own name only, and as contended, to a less amonnt than two- 
thirds of the value of the premises ; both parts of the lease remained in the possessioii of 
the lessor, and an abstract only had been aelivered by him to the lessee, which contained 
no mention that the insurance was to be in the joint names, thoue;h it stated tiiat the 
insurance was to be in two-thirds of the valne of the premises.' The lessor of the platntifF 
had previously insured the premises at the same sum as the defendant: Held, tnat the 
conouct of the lessor being such as to induce a reasonable and cautious man to con- 
dude, he was doing all that was necessary or required of him, bv insurine in his own 
name and to the amount insured, he could not recover for a forfettur^ (sough there 
was no dvpensfltion, or rdease from the covenant. - 
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1826. discharged under the Insolvent Debtor^s act, and 

Dob dem. the defendant was appointed the assignee of his 

Knioht estate and effects. The covenant, for the breach 

Rows. of which the 'cssor of the plaintiff claimed a right 
to re-enter, was as follow, s : — 

*< And also, that he the said John Leonard Jones^ 
his executors^ administrators^ and assigns, or some 
one of them, shall and will, at his and their own 
costs and charges, forthwith insure or cause to be 
insured upon the said messuages, tenements, and 
buildings, and upon all such other erections and 
buildings as shall or may, during the continuance 
of the said term hereby granted, be erected and 
built on the ground and premises hereby demised, 
or any part thereof^ in two-thirds of«*the value 
thereof at the least, from loss or damage by fire, 
in the Sun Fire Insurance Office, or in some .other 
respectable insur^nce.-office for insurance from fire, 
in the joint names qf the said William Knight, his 
heirs am/ assigns, and the ^said John ]Lreonard Jones, 
his executors, administrators, and assigns ; and 
from time to time during the continuance of this- 
• demise, the said John Leonard Jones, his execu- 
tors, administrators, or assigns, shall and will renew 
and keep in force such policy or policies of insur- 
ance, and shall and will produce and shew tlie 
policy or policies of such insurance j and also the 
receipt or receipts for the premium and duty 
thereof from time to time, when thereunto requested 
by the said William Knight, his heirs or assigns." 

The defendant had insured the premises in his 
own name only, and not, as required by the cove- 
nant, in the joint names of himself and the lessor 
of the plaintiff. The sum for which the defendaat 
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insured the premises was 800/. The lessor of the 18^. 
plaintiff endeavoured to shew (but on this point doej* 
there was contradictory evidence) thfen; this sum Kkiort 
was less than two-thirds of the valucC of the pre- ]g^^ 
mises. v 

For the defendant, it was proved, that neither 
the lease nor counterpart had ever been out of the 
lessor of the piaintifrs possession, but that on one 
occasion, an abstract of the lease had been deliv^ed 
by the lessor of the plaintiff to Jbn^^, who was then 
desirous of raising money on the lease, in which 
abstract it was stated, that the tenant was to insure 
the premises hi two*thirds of the value, but it did 
not state in whose name or names the policy was to 
be effected* 

The lessor of the plaintiff in 1823, broughtan ejects 
ment against Jones^ for a forfeiture, in non-payment 
of the rent, and for not insuring, but the ejectment 
was subsequently compromised, by payment of the 
rent and insurance. From Christmas 1823 to 
Christmas 1824<, while Jones was in embarrassed 
circumstances, the plaintiff efiected an assurance 
of these premises in his own name, and for the 
sum of 800/. The defendant insured the pre- 
mises from Christmas 18S4b, at the same office and 
for the same sum, as the plaintiff had done in the 
preceding year. 

Scarlett for the lessor of the plaintiff contended, 
that the evidence given on behalf of the defend* 
ant did not amount to a dispensation or release 
from the covenant, and could not bar the right 
of the lessor to re-enter for the breach. 

TOL. I. A A 
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1886. Abbott Ld. C. J. This is an action of gect* 

ment brought by Knight to recover the possession 
of certain premises, on the ground of a forfeiture 
of the lease, by omitting to insure according to the 
covenants contained in it. This case is not to be 
decided on any notions of equitable rights, but 
strictly upon what may be the legal rights of f he 
parties; and I am happy to think, that if the 
opinion I have formed <as to the law is incorrect, 
there will be an opportunity hereafter of correct- 
ing it 

His Lordship then stated the evidence, and pro- 
ceeded as follows : I am of opinion, that there is 
not in this case any dispensation or release from 
the covenant ; nevertheless, if in this a case of for- 
feiture, the conduct of the lessor of the plaintiff 
has been such, as to induce a reasonable and 
cautious man to believe, that he would do all that 
was necessary or required of him, by insuring in 
his own name and to the amount which has been 
proved, I am of opinion that, in point of law, the 
lessor of the plaintiff is not entitied to your verdict 
The question, therefore, for your consideration is, 
whether you think the conduct of the lessor of the 
plaintiff was such as to induce a reasonable and 
cautious man to conclude that he was doing all 
that was necessary or required of him, by insuring 
in his own name and to the amount proved ? With 
a view to determining this question it is to be ob- 
served, that both parts of the lease remained with 
Knight; afterwards an application is made to 
him for an abstract of the lease, and then nothing 
is stated in that abstract as to the parties to be in- 
serted in the policy of insurance. It then.appears^ 
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thBt pending an ejectment brought by KniglU to 1886. 
recover these premises, (but which was subse- d^^j^ 
quently compromised), and while Jones was in Khight 
embarrassed circumstances, namely, from Christmas lUi^ 
1823 to Christmas 1824, Knight effected an in- 
surance at the Sun Fire Office on these premises for 
800/., and at Christmas 1824 the defendant insured 
them at the same office, and for the same sum. 
The first point, therefore, you have to decide, is as 
respects the forfeiture, for not insuring in the joint 
names of the lessor of the plaintiff and the defend- 
ant. It is for you to say, whether Knight having 
delivered in the manner that has been mentioned, 
an abstract of the lease, not specifying therein 
that the insurance was to be effected in the joint 
names of the lessor and lessee, might not have led 
a reasonable man to suppose that it would be su£> 
ficient if the policy was effected in one name only. 
Knight might not have meant to deceive in this 
respect, but still if it would lead a reasonable man 
to the conclusion that has been stated, then as re- 

« 

gards this ground of forfeiture, your verdict should 
be for the defendant. 

The sd'^ond point you have to consider is, as re- 
gards the forfeiture for not insuring in two-thirds 
of the value of the premises. And, here, if you 
should be of opinion that Knight by insuring 
in 1823 the premises for 800/., would have led 
a reasonable man to suppose that 800/* was at least 
two-thirds of their value, then I am of opinion that 
your verdict on this second ground of forfeiture 
should be for the defendant. But, in point of fact, 
it is by no means clear that the defendant did not 
insure in two-thirds of the value of the premises, 

A A 2 
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18«6. though certainly as to this there is contradictory 

Detdeni. testimony. 
KNWHt Verdict for the defendant 



Rows. 



Scarlett and HoU for the plaintifil 
Campbell for the defendant* 



>mm»fim, JARMAIN V. ALGAR. 

Feb. 14. 
Action on the ^SSUMPSIT. 

fo^ow^un- rpj^^ declaration was in substance as follows : That 
** Jarmmnv. ^j the time of making the promise of the defendant 
by undertake hereinafter mentioned, one G. F. was indebted to 
Lonlfor tS' *^® plaintiff in the sum of 34/., and for the purpose 
oboye defends of recoverinfic Said sum of the said G. F. by an 
action, either actiou at law, the plaintiff had caused to be is- 
^"edintoSitf^ sued a latitat duly endorsed for bail for the sum of 
sejrorinto 34/., at the suit of the said plaintiff against the 
whcntendcred said G. JP., and was about to cause the said G. F. 
to me, ^thin jq Jj^ arrested thereon at Brigktkelmstone, in the 
this date. county ot Sussea:^ of which the defendant, on 8th of 
wM averred August, 1825, had notice. That afterwards, &c. 
in the deciar- in consideration, &c. that the plaintiff would for- 
baii-bood wom bear to arrest said G. /*., the defendant undeitook 
^''weck^r^^ *^ cxccute a bail bond tor the said G. F.^ upon 
the date of process issued into Sussex or Middlesex against 

this under- 
taking, and 

that defendant was requested to sign and execute it. The evidence was, that the de- 
fendant was applied to to sign a bail-bond within the week, and refused ; but no bond 
tMM tendered for his signature, until after the week expired: Held, First, that this 
undertaking was not an agreement within the fourth section of the statute of frauds. 
Secondly, Uiat the plaintiff* had failed in proving that the bond was tendered as averred 
in the daelaration, and, therefore, could not recover. 
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said G. F.9 at the suit of said plaintiff for the re- ^ 18^* 
covery of the said sum of money so due and owing 
from said G. F. to said plaintijO^ when such bail 
bond should be tendered to said defendant in the 
suit within one week from time of making his said 
promise and undertaking. Averment, that plain- 
tiff did forbear to arrest G. F. That afterwards, 
on the 13th of Augtist in the same year, plaintiff 
caused to be issued a bill of Middlesea^, indorsed 
for bail for the sum of 34/. against said G. F. at 
suit of said plaintiff and delivered the same to 
sheriff of Middlesex^ of all which premises defend- 
ant had notice. That said sheriff of MiddlesM^ 
afterwards and before the return of the writ, and 
within one week from the time qf making said pro^ 
mise, &c. to wit, on, &c. at, &c. tendered to said 
defendant a hail bond conditioned for the appearance 
qfsaid G. F. at the return^ <§r. / and then and there 
requested said defendant to sign and execute said 
bail bond, according to the promise and under- 
taking of said defendant in that behalf. Breach, 
that defendant did not, nor would sign or execute 
the said bail bond when it was so tendered to him 
as aforesaid, nor at any other time, but wholly re- 
fused, &c. whereby, &c. 

The following is a copy of the undertaking given 
by the defendant to the plaintiff's attorney. 

" Jarmain v. Flack. 
" Mr. James Roe, 

" I hereby undertake to sign a bail bond 
for the above defendant in this action, either on a 
writ issued into Sussex or into Middlesex, when 

A A 3 
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1826. tendered to me within one week from this date. 
Jabmaik Oath for 34/. and upwards. 
Ail;». " August 8th, 1825. Jos. Algar.'' 

In order to support the averment in the declar- 
ation, that the bail bond was tendered to the de- 
fendant to be executed, within one week from the 
date of the agreement, the plaintiff proved that 
within five days of siting the agreement, the 
sheriff's officer, who had a warrant to arrest Flack, 
on a writ issued on the ISlh of Atigust, called upon 
the defendant, and requested him to execute the 
bail bond ; no bond was produced or tendered to 
the defendant at that time, but the sheriff's officer 
Jiad a bail bond with him ready to fill up. The 
defendant told the sheriff's officer that he should 
not execute the bail bond then, but would wait 
until Flack returned to town. After the expiration 
of a week from the date of the undertaking, a bail 
bond was tendered to the defendant for execution, 
and he refused to sign it. 

Morn/at and H. I. Stephen for the defendant, 
contended on two grounds, that the plaintiff could 
not recover : First, that this action was brought to 
charge the defendant upon a special promise to an- 
swer for the debt, default, or miscarriage of 
another, and was within the fourth section of the 
statute of frauds, Kirkham v. Marter, 2 B. & A. 
613. ; and if within the statute of frauds, then there 
was no sufficient note in writing, the consider- 
ation not being stated in the undertaking given in 
evidence, Saunders v. Wakefield, 4 B. & A. 5Q5. 
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Secondly, even supposing that the statute does ^. ^^* 
not apply to this case, still the plaintiff has failed 
in proving the allegation in the declaration, that 
the bond was tendered to the defendant to sign, 
within one week from the date of the undertaking. 
Theplaintiff might have alleged a dispensation of the 
tender, and then the allegation would have been 
appropriate to the case proved, and he would have 
been entitled to recover, but the plaintiff is bound to 
strict proof of the allegation in the declaration, 
and having failed in that, he cannot recover. 

. Abbott Ld. C. J. I am of opinion that this 
case is not within the statute of frauds. It is not 
an undertaking to answer for the debt, default, 
or miscarriage of another, and, therefore, as far as 
regards this objection the plaintiff is entitled to 
recover, (a) But the second objection, I am of 
opinion, is fatal; I think the defendant has failed in 
proving the tender. 

Nonsuit. 

Gumey and Talfourd for the plaintiff. 
Marry at and H. I. Stephen for the defendant. 



(a) See 1 Wm. Saund. 5th edit. 211 i. (0 
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^■S!?*,?""' REX i;. SERJEANT and Otheri?. 

Feb^ 17* 

imUctmeot Ikpictmemt for a conspiracy* The first coant 
^mlko£\v.s. 9tated in substance as follows : That before and at 

fo^ ^^\ *^^ *^°*^ ^^ ^'^^ conspiracy, ttc. beremafter next 
racy in ^o- mentioned, Mary Anne Wrenchy then of, fcc« 
^^injl^' qriuster, and now caUed Mary Anne Sefjeant, 
^s wife of W^ B^ Serjeanty of» &a was a persim of 

8 competent bad character and ill fame, and was a common 
l^^diibm prostitute, and the said W. B. Serjeant was an in* 
p«»«^oW' jQsint within the age of tweirty<*oae years^ to wit of 
in all casefr t})e age of seveDteeB years^ to wit, at, &c. And 
bwidoodwife ^^ jtfi'ors, lic. do further present, that Mary Anne 
areadoBtfibie Setjcmit aod P. J}, and S. J* well knowing the 
^gJ^^Kb ^Kooisea, unlawfully,. &c. intending to kijure the 
^S^mSSc ^^ ^* ^ S^jeanty and to defraud biro of his pro- 
/oreachotheiv perty, and to bring him into public scandai, kc* 

oiif &c. with force and arms, &c. at, &Cr unlaw- 
fully and wickedly did conspire, &c« for the wicked 
intent and purpose aforesaid, to cause and procure 
a marris^e to be bad and solemnized between the 
said fV. B. Serjeant and the said Mary Anne^ by 
means of a false oath to be taken by the s£ud Mary 
Anne J and by divers false pretences, &c. and with- 
out the licence, consent, or knowledge of Anne 
Serjeant^ then and there being the mother of the 
said W. B. Serjeant^ his father then and there 
being dead ; and against the form of the statute, 
&c. And the jurors, &c. do further present, that 
the said Mary Anne^ P. 2)., and S. /., in pursu- 
ance of the conspiracy, &c. between them had as 
aforesaid, did afterwards to wit, on, &c. at, &c. 
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persuade and prevail on the said said fF. B. Ser^ IMS. 
jeant to consent to marry her the said Mary Anne, 
and did afterwards to wit, on, &c« at, &c« by means 
of such persuasion, and by means of* a false oath 
then apd there taken by the said Mary Anne for 
the purpose of obtaining, and in order to obtain a 
licence for the solemnization of marriage between 
the said W. B. Serjeant and the said Mary Anne, 
and by divers other false pretences, &c. cause and 
procure the said W. B. Serjeant to marry the said 
Mary Anne, and a marriage by such licence was 
then and there accordingly solemnized between 
them, without the leave or licence or knowledge 
of the said Anne Serjeant, then and still being the 
modier of the said W. B. Serjeant, who then was 
such infant as aforesaid, contrary to the form of 
the statute, &c. There were other counts in the 
indictment varying from the above in setting forth 
the overt acts of conspiracy. 

The marriage between the defendant Mary Anne 
Wrench and W. B. Serjeant, was subsequent to the 
passing of the marriage act of the 4 G. 4. c. 76, 

Gumey proposed to call W, B. Serjeant as a wit- 
ness in support of the prosecution, and dted Lord 
Audley^s case, 9 Howell's St Tn 402., Haagen 
Swendsen^s case, 14 Howell's St Tr. 569>, Pern^% 
case, Bristol, 1794, 1 Hawk. c. 41. s. IS. edit 1795, 
as in point 

Adolphus and Tkesiger for the defendants ob^ 
jected, add contended that the husband was not a 
comj)etent witness ; that in the cases cited the wife 
had been allowed to be a witness against her hus- 
band, because there was a chai'ge against the bus- 
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1896. band of violence conunitted on her person, but 
that the exceptions from the general rule were 
confined to cases of this description. Rex v. 
Locker^ 5 £sp. 107« is an express authority to shew 
that a wife is not a competent witness for a co- 
defendant in a case of conspiracy, where the 
acquittal of the co-defendant would enure to the 
acquittal of the husband. 

Abbott Ld. C.J. There is no doubt but the 
wife was a competent witness in the cases which 
have been cited from the State Trials; and in 
the King v. Perry ^ a case of abduction tried be- 
fore the late Chief Justice GibHsj when Recorder 
of Bristol^ the evidence of the wife was received. 
But these cases are very distinguishable from 
the present. The King v. Lockery has decided, 
that in an indictment for a conspiracy in procuring 
a lady, then a ward of chancery, to marry, the 
wife was not a competent witness for one of the 
co-defendants, if her evidence might enure to the 
acquittal of her husband. I think, therefore, 
upon the whole, it is the safest course in the pre- 
sent case not to receive the evidence of the hus- 
band. In the case* tried before Lord Chief Justice 
GibbSy to which I have alluded, the wife was 
called as a witness for her husband, and that 
learned Judge stated, that he could see no dis- 
tinction between admitting a wife for or against 
her husband, that the principle was exactly the 
same, and I entirely concur in his opinion. The 
King V. Perry y was much talked about at the time, 
and Chief Justice Gibbs expressed his surprise that 
any doubt should have been entertained, that a wife 
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was in all cases a competent witness for her hus- 1896. 
band when admissible against him. 

Verdict of guilty. ^^ •• 

Gvmey^ Andrews^ and Chitty for the prosecution. 
Adolphus and Thesiger for the defendants. 



MANN V. LOVEJOY. 

Replevin. Cognizance by defendant, as bailiff Where the 
of Page^ for rent due, under a demise theretofore ^^^^^ 
made. Pleas in bar, non tenuit, and riens in arrear. agreement for 
There, were other cognizances and pleas in bar, Lmdn leo^ 
but these only became material ; and there was no W *" ^^^ 

y he becomes 

plea in bar by the defendant. tenant from 

The plaintiff came into possession of the pre- J^^^tems 
mises in November 1812, under an Agreement for *^^***®"^7^ 
a lease, at the rent of 150/. a year, to be granted Lmdioi^nay 
to him by one Bartholomews, who then had a term *•*"**"• 
in ^the premises. Bartholomews afterwards, in 
June 1814, assigned his term to Page. It was 
proved that the plaintiffs had paid rent at the rate 
mentioned in the agreement to Bartholomews, be- 
fore the assignment 

Marryat and Chitty for the plaintiff, contended, 
that there was in this case no demise. The pos- 
session was taken under an instrument, amounting 
only to an agreement for a lease ; and the occu- 
pation being under that express contract, no con- 
tract inconsistent with it, as a tenancy from year 
to year, evidenced by payment of rent, can be im- 
plied. Then if the holding is under a mere agree- 
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ment for a lease, there can be no distress; and 
they cited Hegan v. Johnson^ 2 Taunt 148. and 
Dunk V. Hunter J 5 B. k A. 322. 

Abbott Ld. C. J. In Dtmk v. Hunter^ the 
judgment proceeded on the ground that, looking 
to the whole instrument, there was no fixed rent ; 
and in neither of the cases cited had there been 
any payment of rent In this case, certainly, the 
instrument of November 1812 does not amount to a 
demise ; but the question is, whether, when there is 
9 continued occupation, and payment of rent under 
such an agreement, this does not constitute a tenancy 
from year to year, on the terms of that agreement 
Neither of the cases cited affect that question. In 
this case there has been a continued occupation, 
and a payment of the rent mentioned in the agree- 
ment; and these facts are not inconsistent with 
the agreement, but rather in affirmance of it I 
am of opinion, that taking the agreement, and 
connecting it with the facts proved, there is a 
tenancy from year to year, at the rent mentioned 
in the agreement, which tenancy the defendant 
could not determine without giving notice, and on 
which he may distrain for rent (a) 

The counsel for the plaintiff then applied to be 
nonsuited, but Abbott Ld.C. J. was of opinion, that 
as it was the defendant's record, he had a right to 
a verdict 

Verdict for defendant on the first cognizance. 

Marryat and Chitty for the plaintiff* 
Scarlett and Campbell for the defendant 

(a) See the judgment of,LUtledale J., in Hamerton ▼. l^ead^ 
S6.ftC.48S. 
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In Easter Term following ChUty applied for a 
rule to shew cause why diere should not be a new 
trial, on the ground that no tenancy was proved, 
or why the verdict should not be set aside, or a 
nonsuit entered, as was contended for by the plain«» ^^®^^* 

.^ 1 , • 1 J r plaintiff in re- 

tinas counsel at the trial. pievin does 

The Court refused the rule on the first point, JJ^J dSSdint 
being of opinion that the tenancy was proved, but cannot take 
granted the rule for entering a nonsuit, which has Uiougfa the 
since been made absolute, (a) [®^'1M 

^ ^ brought down 

^^ by hu writ of 

" \ ' JyiriPrUu, 

(a) As to this point, see 5 Barn. & Cress* Rep. g^g^ y^ ^. 

tered. 



ADJOURNED SITTINGS IN LONDON. 



PIZEY t^. ROGERS. ^^S!"^^!^ 

Assumpsit. This action was brought to recover a tenant 
a moiety of the expence of building a party-wall, ^^^^^^J!!^ 
under the provisions of the I* G. 3. c. 78. cannot main- 

It appeared that the plaintiff was tenant to the onlheMG'.?. 
defendant of a freehold messuage in Lccwrence ^^^Jiii'iwiad- 
Pountney Lanej Cannon Street, and held the same ing act) 
by lease, dated the llth March 1816, from the iS^o^'fora 
defendant to one Engstrom^ for twenty-one years, ™o»e^y of^ 

1 /* <^^, . 1 . 1 -rT expence of re* 

at the yearly rent of 80/., in which Engstrom co- building a 
venanted to repair the premises during the term, JJIhSlTI^ 
with all manner of needful and necessary repar- out of repair, 
ations and amendments whatsoever (casualties by pulled down 
fire only excepted.) In February 1818, Engstrom ^^£^^ 

expence of 
himself and the occupier of the adjoining house, to whom he had shren the notice 
reqmred by the statute, in his landlord's name, but without his authority. 



' 
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1M6. assigned his interest to the plaintiff who entered, 
and is now in possession under the lease. It was 
proved that the party- wall of the plaintiff's house 
was very much out of repair, and in some danger 
of falUng down ; that the plaintifl^ without the au- 
thority of the defendant, gave a notice in his 
name, according to the form pointed out by the 
statute (a), to the owner of the adjoining house. 




(a) The stat. 14 6. S. c.78. s. 88. provides, that every owner 
of a house who shall think it necessary to pull down and re- 
build any party-wall, in case the owner of the adjoining house 
will not agree touching the same, shall give three months' 
notice in writing to the owner if known, or otherwise to the 
occupier of such adjoining house, of such his intention, by 
delivering a copy of such notice, &c. (in which notice is given 
of the intention of having the party-wall surveyed, naming his 
surveyors, and the time of attenduice, and requiring the other 
owner to appoint two other surveyors to meet them at the 
appointed time and place, to certify the state and condition of 
the party-wall, &c.) ; and that every such owner or occupier of 
the adjoining house shall appoint two surveyors to meet the 
other surveyors to view and certify, &c. ; or in default of 
such nomination, the party giving the notice shall name two 
other surveyors to meet those named in the notice, who are 
to meet, view, and certify the same to the justices at the 
quarter sessions, &c. And if the majority of the surveyors 
certify that the party-wall ought to be repaired or pulled 
down, a copy of their certificate is to be delivered to the 
owner or occupier of the adjoining house, and filed with the 
clerk of the peace, and an appeal is given to such owner, &c. 
And if there be no appeal, or the certificate be confirmed on 
appeal, the party giving notice may in fourteen days after 
delivering a copy of such certificate as therein mentioned, pull 
down and rebuild the party-wall, and enter the adjoining house, 
and remove the wainscoat, furniture, &c. and shore up the 
hquaey and rebuild the party-wall, &c. And section 41. direcU 
how tlie expences of the party so rebuilding are to be reim* 



1 



buned by the owner of the adjoining house ; and particularly 
that the owner or occupier of the adjoining house shall, to- 
gether with a proportional part of the expence of building the 
party-wall, *' ^so pay, a proportional part of all other ex- 
pences which shall be necessary to the pulling down the old 
party-wally &c. ; and the whole of all the reasonable expences 
of shoring up such adjoining house, and of removing any goods, 
furniture, or other things, and of pulling down any wainscot 
or partition, and also all costs, if any, awarded by the ses- 
sions, SccJ* It then directs, that wiUiin ten days, Ac. af^er 
such party-wall shall be so built, such first builder shall leave 
at such adjoining house a true account in writing of so much 
thereof for which the owner of such adjoining house shall be 
liable to pay ; and also an account of such other expences and 
costs, " whereupon it shall be lawful for the tenant or oc- 
cupier of such adjoining building, to pay such proportionid 
part as aforesaid to such first builder, and also for shoring 
such adjoining building, and for all such other expences as 
are hereinbefore directed to be paid by the owner of such 
adjoining building, and to deduct the same out of his rent, Ac. 
until he shall be reimbursed.*' And if the expences be not paid 
within twenty-one days after demand, a remedy is given against 
die owner by- action of debt, or on the case. 
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The plaintiff and the tenant of the adjoining house, ^ iMi; 
at their joint expence, rebuilt the wall ; the plain- 
tifTs moiety of such expence amounted to the sum 
of 424?., which he sought to recover from the de- 
fendant in the present action. 

Marryat for the defendant, contended, that the 
expence was incurred by the act of the tenant, and 
not in pursuance of the provisions of the statute ; 
that the tenant, under the covenant of his lease, 
was . bound to repair, uphold, and support the de- 
mised premises, and, therefore, was liable to all 
expences of repairing, except so far as the 14 G. 3. 




369 CASES AT NISI PRXUS, K.B. 

c. 78. had shifted the burthen ; and that the statute 
did not apply to the present case. Robinson v. 
Lewis, 10 East, 227* was an express authority. 

Abbott Ld. C. J. I am of opinion, on the evi- 
dence which has been given, that the tenant can- 
not call upon his landlord to pay the moiety of the 
expences incurred in the erection of this party- 
wall. The statute is not applicable to this case, 
and the plaintiff must, therefore, be nonsuited. 

Nonsuit. 

Scarlett and Chitty for the plaintifi^^ 
Marry at and Campbell for the defendant. 



^fT^a^ EDWARDS V. YEATES. 

&mMr,that8 jlasvMPsXT. Plea, as to all but the sum of 
ingpaTment 7«^ 19^* oa., non-dssumpstt, and as to that a tender. 
bTtiwpki?^ Replication to tlie plea of tender, a prior demand 
tiirt attorney, and refusal. Rejoinder, taking issue on the demand, 
by the defend- The plaintiff, in order to prove that a demand was 
^wktd^ . made of the precise sum before it was tendered, 
denceofa gave in evidence a letter written by his attorney, 
t^biue ofa ^^^ received by the defendant, requesting him to 
^'i^Sto P^y ^ **^^ plaintiff the sum of ?/. 19^. 8rf. 

a plea of 

Srichatthe*' Brougham for the defendant, contended, that 
demand ihould the demand ought to be made personally, and not 

De penonaif 

that the 

plaintiir naj have an opportunity at the tune, of pacing the money demanded. 
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by letter ; that the person to whom the application IS96. , 

was made might have the opportunity at the time Wt^,^* 

of paying the money demanded. Coks v. Bett^ •• 

1 Campb. 478 n. *^"*' 

Scotland for the plaintiff The issue, on this 
evidence, ought to be found for the plaintiff It 
has been expressly decided, in Hayward v. Hague, 
4 £sp. N. P. C. 93., that it is not necessary to ' 
make a personal demand of the money. 

Abbott Ld. C. J. I should be very sorry to 
differ from Mr. Justice Lawrence, who decided 
that case ; but I own I have a very strong opinion 
against considering a letter written by the plaintiff's 
attorney, demanding the sum tendered, as evidence 
of a demand to support the plaintiff's issue. I 
think, that at the time of the demand, the defend- 
ant should have an opportuni^ of paying the 
money demanded. Under all the circumstances of 
this case I should advise the parties to withdraw a 
juror. 

A juror was accordingly witbdrewn • 

Scotland for the plaintiff 
Brouglum for the defendant 
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Gotw«*u, macintosh t;. HAYDON. 

The drawer of This was an action by the indorsee against the 
^^^^ anteptor of a bill of exchange drawn by F.Vmom, 
'*^J^1 *'^^ paiinible to his order. 
I afa G. 4. The dcdlatation alleged a general acceptance. 

^Sj^i^^ it afqseaied in proo^ that after the bill became 
« pi^riiie at due* Unwifi^ applied to the plaintiff to .advance 

IBiBMAA^K AIMS * A A A 

Co^ banken» money on the bill ; the plaintiff objected because 
^'^'jI^^ tile faitt vtm not accepted payaUe at a banker's ; 
knowledge of opoa whkft* Umm Wffote under the defbndant^ 
MdthSla^' ascep^q^e^ the words *^ Payable at Messrs. Hm^ 
^^i^ ^ ^^^^' ^^^ ^^ banlcersr Lonehn,*^ and the plaintiff 
fideration, the tooktiiebUl. The bill, was drawn after the pMoatig 
iSir% and <»f 1 &« (n4. r.78-, and the defendant was not privy 

the indorsee t6 the altetatlail. 

privy to the 

akention: 

Hdd,thatthe j^ yff^ contended ibc the defence, that this 

accoitor was ^ 

disdiuged. ilttBtion of the hitt discharged the acceptor, in- 
asmuch as it added a new obligation, namely, aa 
uadeitakiiig t» pay at » particular place, and 
entailed all the liabilities arising out of a default 
at a particular place. The case of Cawie v. Habail^ 
4 B. & A. 197* which occurred before the statute, 
was referred to. 

Gumey for the plaintifi^ argued that since the 
statute the alteration is immaterial, the situation 
of the acceptor being the same under an acceptance 
of this form, as under a general one, and that as no 
demand was necessary against an acceptor, the 
party could not be in any way prejudiced. 
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Abbott Ld. C. J. It is quite true that in strict 
law no demand is necessary against an acceptor, 
but in practice a demand is usual, and ought to be 
made before proceedings are instituted; and it 
might make a material difference in the costs, if a 
solvent acceptor, against whom proceedings had 
been instituted without a demand, were promp^y 
to apply to the Court But it would, perhaps, be 
going top far to say that in this view only, th^ 
alteration would be so far material as to vitiate the 
bill : but there is another view in which the words 
addedt materially alter the chisurac^r of the bill« 
Suppose the indorsee, who was cognisant of SHch 
an alteration, were to pass the bill whilst o^rrent, 
to another person, without communicatiDg the fact^ 
and he to a third. The right of the last in- 
dorsee to sue his immediate indorser would, as the 
biU appears, be complete upon default made at the 
bankers, and notice thereof) whereas^ in truths 
the acceptor, not having in reality undertaken to. 
pay there, would have committed no default by 
9uch non-payment I am of opinion, there^re^ 
that the alteration is in a material part of die .billf 
and the defendant is in cc^isequMic^ discharged. 

Nonsuit (a) 



CtCCk 




Haydok. 



Gumejf for the plaiiftiffi 

Mcarjfat and OiUtji for the defendant 



\ i t 



(a) TidmanUy. Ctrover, 1 M. & S. 735. 
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Ch^^ STONE and Another »• MARSH, STRACET 
^•^'- and GRAHAM. 

IViyiiieiitlj This was an issue directed by the Lord Chan* 
oDe^^Uml ^^'^ *^ *^ whether, before and at the date and 
tmtoei^er suing forth of certain commissions of bankrupt,, or of 
ifft^AwM either of them, that is to say, a certain commission 
^e*^*? of ^HS^™*- '^® defendants, dated the l6th of September 
attorn^ fivm 1824^ and a certain commission against Henry 
SL^SSfSl Fauntl&rwfy dated the 29th October 1824, the said 
^^^ ddfendants, and the said Henry Fauntkroy were 
a^iBst die indebted to the plaintiffi, in the sum of 16,000/.^ 
SS^^SiJ^ or in any and what sum. 

▼Mwiyyo- The parties were prohibited by the ChanceUor'9 

thcB. order from taking any objection to the final de^ 

termination of the issue, on the ground that the 
said Hemy Fauntleroy was interested as a trustee 
joindy with the said plaintiffs, and also as a partner 
mth the said defendants ; and power was given to 
examine the parties as witnesses. 

The plaintMs and Henry Fauntkroy were joint 
trustees under the will of Sir T. B. Plaistcw^ and 
had amongst other property the sum of 17,601A 
navy five per cents, standing in their joint names. 
The defendants Marshy Stracey^ and Graham were 
bankers, in partnership with Fatrntleroy^ and con* 
dqcted their business in Bemer^s Street^ West* 
minster. The bankruptcy of the defendants arose 
out of the discovery of forgeries, to an immense 
aqount, committed by Fauntleroy, of powers of 
attorney to sell out stock, for one of which forgeries 
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he Was executed. Up to the time of these dis- ^ **^, 
tdosures the business and credit of the house had ^^^^ 
been extensive. ..•• 

The claim of the plaintiffi was for l6,000i:, the .: 
proceeds of the sale of part of the stock stand- 
ing in the joint names of them and Fauntlerogf^ 
under a power of attorney forged by Fauntlerot/^ 
which proceeds, it .was contended, had come into 
(be possession and use of the defendants. 

For the plaintiffs it was proved) that the stock 
had been sold out by a London broker, under 
orders received from the house in Bemer^s Street^ 
in two several sums, one on the 26th May 18I9» 
producing 7105A ; the other on the 28th of May 
1819, producing 8904/. 17^. Sd. The demand to 
act on the power of attorney, (which pr6fessed to 
authorize the partners, or either of them^ to seU 
out the stock,) was in the hand- writing of StrMey: 
The receq)t for the first sum was signed by Stracey^ 
as attorney to the trustees, that for the second by 
Graham^ The proceeds were paid by the broker 
' into the banking house of Martin and Co., in th6 
city, on account of the house in Bemer^s Street^ 
and an account was rendered by the broker to 
Marsh and Co., giving them credit for half the 
brokerage on the sales. Martin and Co. were the 
ci^ bankers of Marsh and Co., and a regular pass^ 
book was kept, in which Marsh and Co. were 
credited by Martin and Co. for the proceeds paid 
in by the broker. 

A paper in Graham's hand-writing was foUnd in 
Fauntl^y's desk, of which th* foDowing is * 
copy ^•^-- - ■',.•- ...... 

BBS 
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I8aa <««6th May 1819. 15,000/. odd, n«yy 5a T.lOSl. ' 

g»oN? P^*^ ^ Martin and Co. on the S6th, and on the 
S8th 8,900/., to make up the account to rake 
l6,000/n money of H. F.f Dehagan ^ StoneJ^ 

The account rendered by the broker was abo 
fyaxkd in the house* 

For the defendants it was shewn, that the power 
of attorney was forged by Fauntleroy ; that he had 
exercised the principal controul and management of 
tibie affairs of the bank, and that though tiie money 
had been ]^d into Martin and Co., it had, in fact^ 
never been paid into the house in Bemer^s Streets 
Fatrntlera^ having contrived to intercept it, and to 
keep the defendants in ignorance of the real appli* 
cation of the moneys received. That the mode of 
business was, for the accounts with Martin and Ca 
to be transferred from the pass-book into a book 
palled the house4>ook kept in Bemer^s Street ; that 
this had always been done by Fauntleroy^ the part- 
ners relying on the house-book in which the ac* 
counts w^e apparently correct, and corresponded 
with the other books in which the clerks and the 
partners usually made their entries. That by 
keeping the pass-book as much as possible out .of 
their view, he had defrauded the partnership ; and, 
in fact, there were deficiencies to their loss of more 
than 100,000£. An accountant, who had been em- 
ployed by the assignees to examine the books of 
the bankrupts, stated that in the course of t^i 
years there were entries in the pass-book of snms 
paid in to Martin and Co. to the credit of Marsh 
and Co., to the amount of upwards of 500,000/i, 
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wme of wfaidi appeared in tbe houBe4xx)k ; that oti ivn 
tke other hand there were entries in the Iimse4iodc^ ^^^g^ 
of Bums to the amount of upwards of 370^0001^1 «b 
paid by the.partnersfa^ to Mtartin and Ooi^ non* erf* 
which appeared in the pass-book as i^ally p&ld» All 
the defendants were examined, and stated that they 
h4d intetfered but little widi the bmiflMB^ ttid had 
reUied altogetSier on the knowledge of buihiMs ft&d 
honesty of FatmtieTVjff who always tent nto ^ dtgr 
to tbe bank of JE$^giand^ the pawns 4if altorliey to 
be passed, and that iSbe partner wbo faoppeMed to 
be in the dty at any pariscufair «iine» as maCb^r a£ 
cootde acted on the powers of attorney ^toa»A >ttt 
the bank ; and authorized the broker to efBdOt tiie 
ttles^ and receive the proceeds. Jktt Haiy had no 
recdlection, or knowledge of this pairtioular tlraliB' 
action, beyond what appeared on the f^fm% 
Qnly one inetance was tfiewn irf* an «ntry in the 
pass-book by any other partner than iiniioiAfe^. 

The plaintiffi were indemmfied hy the bamk ef 
£ng1and^ who had engaged to r^js^e the stock 
to their credit, on condition of the plalnViJA purw 
suing their' claim for a dividend^ ligninst the as- 
signees of tbe defendants. 

Upon these &ct8 it was contended ibr the plain*^ 
t^ that the defendants had, in &ct» teceifved 
money, the produce of the property of the plainiill&} 
that the moment the money was paid to Mmtin 
and Co., the recognized agents of the defendants, 
the defendants became accountable, and oeuld not 
relieve themselves otherwise than by sbewif^ the 
application of the money, to the use of aH the 
trastees, out of whose fuiuii it had oome f that ^ 

B B 4 
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defeadaate, could not set up as a defence their own 
negligence^ in allowing one of their partners to 
appropriate it j nor could they be allowed to say 
that it had been acquired by a felony of one oi 
the partnership. 

For the defendants it was urged : — 'Beak^ thai, no 
debt could be founded on and arise oitf o£ a. Mony { 
ih^t the party whose name had been forged could 
not adopt) and recognise the forgery so as to found 
a civil right upon it, it being against the policy 
of the criminal law. to allow the party affected by a 
felony, in any way to sanction or turn it to his ad- 
vantage. 

Secondly, that, in point of fiict, the plavitiffi had 
not been injured, and had not lost their property, 
inasmuch as the transfer under a forged power 
wwked no alteration of property ; and that they, 
therefore, still remained owners of the stock, and 
could call upon the bank of England to answer for 
both the principal and dividends. Davis v. Bank 
qf England, 2 Bingh. 893. 

Thirdly, that even if the defendants were fixed 
by the payment of the money to Martin and Co. 
on their account, still that they were discharged by 
the repa3anent of it to Fauntleroy^ one of the 
parties whose proplerty it was, and into whose 
hands and use it appeared by the evidence to have 
come* 

AjBBOTT Ld. C. J. In summing up to the juiyi 
The question in this case has evidently arisen out 
of the forgery of this power of attorney ; but as 
the ooQsideratious on Uiat point are entirely mat- 
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ter of law, and involve very great difficulty, I ^ IMS. 
think the parties ought to have the benefit of 
more mature deliberation than can be given here 
to that point. The only way that this question 
can be put to you,, is to assume that the power is 
valid, and then see whether or no the defendants 
are answerable for this sum of money ; and we 
must view the question a^ if the same person were ^ 
not answerable on both sides. Now taking thiis 
power as valid, you find that it authorizes all 
and each of the partners to act upon it ; that 
two of them do in fact act; each signs the re- 
ceipt for the part transferred by him y the broker 
receives the money and pays it to Martin and Co., ' 
to the credit of Marsh and Co., and sends the 
account to Marsh and Co. Upon these facts the 
money most unquestionably was paid to Marsh 
and Co. or to their credit But then it is said that 
they are not answerable, because, by their pe- 
culiar, and extraordinary mode of conducting their 
business, the money never found its way to their 
use. That may be good, as between them and 
Fauntlerotfi but as between them and the plaintiff 
it cannot by possibility be any defence, that they 
have suffered one of their own partners to embezzle 
it But they say, also, that Fauntleroy was one 
of the persons entitled, and that he has drawn 
it out, and, therefore, they are not answerable. 
Now if two persons give a power of attorney to 
bankers to sell out their joint stock, the bankers 
ought to place the proceeds to their joint account, 
and both ought to draw. If it is meant that the 
money should be paid to one, an authority ought 
to be given to that effect to the bankers : that, in - 




Wis. my etpmetice, h^ be6ti th& drdiiiary pnctioc^ IT 
yovL are of opinion l^t tliis is t&e usual tnode tif 
dealing, then, as against the other two, it ia no de- 
fence that the payment has been made to om bnly 
of several who are jointly entitled to receive it If, 
acct^ding to the ordinary course of burinestj^ he 
was not sblel;^ entitled to receive this money, thea 
payn^nt to him is no dischiarge, and you miH Aid 
ypiir verdict accordingly. 

Verdict for plaintiift ie$,O0Ot 

The AtfometfJ3eneralf Bosanquet Seijt, BoBand, 
and Tmdal fbr the plainti£%. 

Scarktt, Gumey, Camphett, and F. PoUook for 
l^e defendants. 
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ADJOURNED SITTINGS IN LONDON. 



HUME and Another v. BOLLAND sod Others, Ovodrau, 
Assignees of the Estate and Effects of WIL. '**' **" 
LIAM MARSH, JOSIAS HENRY STRA- 
CEY, GEORGE EDWARD GRAHAM, 
and HENRY FAUNTLEROY, Bankrupts. 

This was an issue directed by the Lord Chan- When 
cellor to try, whether at the date and suing forth pioyed tT^ 
of the commissions of bankruptcy therein men* *?^7^. *^* 

^ ' denda in the 

tioned, that is to say, that against the three first fundi, had in 
bankrupts, dated 16th o£ September 1834, and that ^o^'°^ted 
against Fauntleroy, 29th October 1824, the said their em- 

ploycn with 
the dmdendi as receiyed, tnd had allowed them to draw without hafiog any other 
fundi in thdr hands i Held, that the bankers were bound bj the entries so acted 
on, though not communicated, and that they could not set up as a defence, that 
the eatnet had been fraudulently made by one ef the partneriy the momBy nere^ 
having been received by the house. 
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IMS. bankrapts were indebted to the said plaintiffi and 
Henry Fauntleroy^ as trustees under a certain deed 
therein mentioned, in the sum of 1177^ i^* ^d.^ 
or in any other, and what sum. 

The Lord Chancellor's order prohibited fjie 
parties from taking any objection to the ikial de- 
termination of the issue, on the ground that Henry 
Fauntkroyyf2A interested jointly with the plaiiitifl&as 
a trustee, and jointly with the bankrupts as apartner. 

The bankrupts carried on business in partner-, 
ship as bankers, in Bemer^s Street^ WestminsteTf 
and up to the time of their failure were in high 
and extensive credit. 

The plaintiffi and Henry Fauntleroy^ one of the 
bankrupts, by deed of the 9th August 18 Id, stood 
possessed of certain sums standing in their joint 
names, in the public funds, which are specified 
in the account mentioned below, in trust, to pay 
the dividends on the same to Colonel BeUis^ in his 
lifetime, and afler his death upon certain trusts, « 
&r the benefit of his widow and children, of whom 
Fra/nceSj Emily ^ and Eliza were three. 

Fauntleroy acted alone in the trusts of this 
deed, and, during the life of Colonel BeSis^ kept an 
account with him, and the dividends were r^ularly 
paid as they became due ; at his death, which took 
place on the 23d January 1824, an. account was 
opened in the books of the banking-house, entitled^ 
<< The trustees of Bellh^ in account with Marsh and 
Co. i" and several sums of money were from time to 
time placed to the credit of the trustees, in respect 
of the dividends on the several sums in the public 
funds^. and thjsy were from.4ime ta time- debited 
with the several sums of mon^jf paid hy Fmrnt^^ 
lerqy, in execution of the trusts of the said deed. 
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In the beginning of September 1824, it was dis- IMKL 
covered by the plaintifis, who had not before in- 
terfered with the trust property, that all the stock 
vested in them and Fauntkroy by the trust deedsi 
except. 6000/, consols, had been sold out by Founts % 

leraj/f under forged powers of attorney. The dates 
of ^e sales did not appear, but it was admitted 
that they were previous to the accruing of the 
dividends in question. Upon this discovery fur- 
ther investigations took place at the Bank of Eng' 
landf and similar forgeries by Fauntleroy U> an 
enormous amount were discovered, and for one of 
them he was executed on the SOth Nofv, 1824. 

The defendants, upon application by the soli- 
citor of the plaintiffi, had rendered the folbwing 
account, as standing in. the bankrupts' books at 
the time of the bankruptcy. 

The Trustees of Bellis (in Account with Marc^ and Co.) 






I8S4. 

99t3k¥t%\ Bcllis 

Elin do. - 
SOChB P. BiU. 
June 16di StampA - - 
Emily Bellis 

Dix • - 
Fni«. do. 
Aug. lOtb Emily do. • 
Tr%\ do. 
Elin do. - 
Scamp 
Sept. 18th To Balance - 



10 
10 




SO 

so 
so 

90 

95 

10 

O 







o 

4 




6 
O 
3 



- 1177 16 





O 
6 

O 


o 



o 


6 



140S 10 






18S4. £. ff. d\ 

April 9th DiT<>.£800. 4perceote 106 
Do. 4600. Red^ ffper 
oenti. • m 
July 9tbDo. 10^000 Imperial 
9per cents 
Do. 18^75. 4 per 
cents - . • 
Do. 600a apereenta 



- 690 



- 150 



S67 10 
90 








140S 10 



SepC 13th By Balanoe • - 1177 16 



Of the dividends mentioned in this account, that 
on the 6000/. S per cents, was the < only one really 
received by the bank. 
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I8SQ- Th^ eQtrjies in the receiving day booksi crediting 

the tni$tees for the dividends, from which the book 
containing the account was made up, were mostly in 
Fmntlenojf^^ hand-writing, one was in that of a clerk* 

For the phuntiffi it was contended, that the bank- 
rupts having given credit in their books for the 
dividends, and having allowed the persona bene- 
iicially interested to draw upon the faith of them, 
were precluded from denying the receipt of the 
money. That Fatmtleroy acted in the character 
of partner in the house, in making the entries of 
dividends received, and in allowing the payments : 
that the partners were bound by his dealings with 
their customers in the ordinary course of busipesst 
and could not be allowed to set up their own neg«* 
ligence as a defence against the liabilities induced by 
his conduct Shjosw v. Pictath 4> B. & C. 71^*f Ite^ 
V. Latham^ 2 B. & A. 795., Skyring v. Greenwoodf 
4 B. & a 281., Sandikmds v. Marsh, 2 B. & A. &JS. 

For the defence it was urged, that the partners 
were not bound by Fauntleroys acts; that he had 
received the dividends and dealt with them as a 
tru8tee» no power of attorney having been given to 
the house to receive the dividends; and that as 
Fauntkrwf had not, in iact, paid those for which he 
had debited the house, they were not responsible. 
That Fauntleroy had, in fact, had the management 
and controol of the business of the bank, and that 
this was known to the plaintiff. That the plaintiffi 
were equally bound by Faumtkray^fi actt^ and had 
been negligent in not taking care to see that .the 
4stock continued in their names ; no part oifthe^o* 
ceeds of which ha.d reached the bank. That the 
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d^Smdjuftts were net botmd fay the entries in their 1898. 
otvm book8> unless communicated to the parties in* 
terested^ /Sim^oit v. /n^Aam, 2 B. & C. 65» (a) And 
in this case the entries were fidse in fact, and so 
made by FawUleroy^ in fraud of the other partners. 
That there were only two modes in which a legal 
daim could be established against the -hous^ either 
as for money had and received^ which was n^atived 
by the evidence, or by an account stated, which 
was also negatived, as the entries had not been 
comnuinicated. 

It was also contaided» that the phintift had 
skill their remedy both for the stock and the 
dividends against die Bank of MngUmd^ liie trana- 
&r under a forged power of attorney being void. 
JDaais v. England^ 2. Bingh. 99dw And it was 
prored that the Bank of England had engaged to 
indemnify the plaintift for bolii, in case they did 
all they could to procure a dividend from tine as- 
signees for the benefit of the Bank. 

The plaintiib witnesses, and the i^ks in the 
banking house had been cross-examined in order 
to expl^ the mode by which the books, and busMMSs 
of the house had been conducted, and the false en* 
tries were traced tiwongb tibediffesent books in sadi 
a way, as to shew that wherever a fabe entry of a r^ 
ceipt was made, there was a oonespondiqg false one 
of a payment, and the balance book on whtcb the 
partners entirely relied^ alwajrs rtwwed a dear and 
correct account; 

Bsser C. J. in summing up to the jury, after 
italaig tile issue, said the plaioti&ase entithsdto 
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(a) 8m alio Ex pftrte Peute, 19 V«t. 25. 
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the whole of the money or none. It is not neces^ 
sary to consider in this case what may be the'efifect 
of a transfer under a forged powe^ of attorney, or 
the right to the stock transferred; if it were^ I 
should certainly act on the recent decision in this 
Court This Court has determined that such a 
transfer is ^itirely void, and makes no alteration 
in the properly of the stock transferred, and after 
what has recently passed (a), it may be proper to 
state, that there is no disposition in any of the 
Judges who decided that case to recede from their 
opinion. In this case, the first question for your 
consideration will be, in what character Fount'- 
Jeroy acted in the disposition of these divideiids, 
or pretended dividends; whether as trustee merely, 
or as a partner in the banking-house. That he 
received these dividends, or pretended to receive 
them as a trustee merely, there can be no doubt. 
No power of attorney to the house was given or 
was necessary to enable him to receive them, but 
if he pretended afterwards to dispose of them in 
his character of a partner, and the partners by 
their conduct have adopted and sanctioned his 
acts, they are undoubtedly liable. That Founts 
I^^y gs^ve his co*tru8tees to understand that he 
had received this money is dear ; if he did this 
in the character of a partner in the house, the 
house is bound ; if you give a man to understand 
that you have received money on his account, he 
has a right to act upon that understanding. Now 



(a) The judgment of the Court of Common Fleas in Dootr t., 
Tke Bank ofEnglandt has been rerened in the King's Bench 
for the intufBciency of one of the counts in the dedamtioi^ aoC 
noticed in the arguments in this Court. 
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you find that throughout this business, the house ^926. 
have in their own books dealt with this as money UauB 
received j the entries of dividends to the credit „ »• 
of the trustees, are traced from book to book. I 
fully agree with the case of Simson v. Ingham; in 
that case it was rightly held that parties are not 
bound by their uncommunicated entries; but here 
you find payments made to the trustees on the 
credit of them ; when that was done» the trustees 
had a right to consider the money as received by 
the bank, and might have arrested the partners for 
it. Whether they knew or not of these entries, they 
.are bound by them when so acted on; they ought to 
have known of them, and are responsible for them. 
If you believe that Fauntleroy dealt with this sup- 
posed money with the assent of his partners^ your 
verdict must be for the plaintifi^; but as other 
questions have been raised, which may.be material 
in the Court from whence this case comes, I will take 
your opinion whether, first, the plaintiffs as trustees 
have been guilty of any negligence ; secondly, 
whether the partners have been guilty of negligence. 

The jury returned a verdict, that Fauntleroy 
dealt with these dividends as a partner in the house, 
and with the assent of his partners ; that the plain- 
tifl& were guilty of no negligence ; that the partners 
were guilty of gross negligence. 

Verdict for the plaintiffs, 1177^ 16^» 6rf. 

Adams Seijt, Tindaly Turner and Rogers for 
the plaintiffs. 

Wilde Serjt, Campbell and F. Pollock for the * 

VOL. I. C C ir • - 
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^M^^T' POINGDESTRE v. the Corporation of the 

ROYAL EXCHANGE. 

^bu * ^^^^ This was an action on a policy of insurance on 
damaged, has the ship Glatton. The ship had suffered a partial 
hy^eoymm, loss on the voyage insured, and had been repaired. 
the insurers 'pj^g defendants had paid two-thirds of the costs of 

are only li- ^ , ^ 

able to the repairs. 

two-thLds of The only question in the cause was statecl in the 

the cost of admission agreed upon by the parties, as follows : — 

repair, unless . , . , i . i i 

circumstances " That lu making up the statement, on which the 
tSc^the'cMe sum paid by the defendants was calculated, a de- 
out of the duction of one- third of the costs of the repairs 
of deduction donc to the ship, had been made, being, as the de- 
for^^tbenefi^ fcndauts Contend, the usual deduction, made for 
to the owners the benefit derived by a ship-owner from the re- 

from the re- « z*t.- i -i^ 111. • 

pairs. pairs of a ship, and commonly termed a deduction 

of new for o/rf, and the right to which deduction 
is the only question to be tried ; and the verdict is 
. to be for the plaintiff or defendants, according to 
the determination of such right.*' 

The ship was ten years old, and had, just before 
the voyage, undergone a thorough repair, and on 
her return was again completely repaired. The 
damage done was chiefly in the new part in the 
first repair. A vessel so repaired was stated to be 
capable of five or six voyages ; and on her second 
repair she was as complete as on her first. 

The plaintiff contended, that this was similar to 
a case in which a new ship, or one newly repaired, 
should be damaged in going down- the* river,- and 
put back to repair, when a deduction of one-third. 
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or any deduction, would be manifestly unjust, and 1826. 
indeed did not obtain in practice. Poingdebtm 

For the defendants it. was urged, that the mode m. ^'u 
of calculating average, by deducting one-third of poration of 
the repair was the constant usage, according to exchanm. 
which the parties must be taken to contract ; that 
it was a rule framed with a view to avoid the dif- 
ficulty of calculating minutely, the actual benefit 
to the owner from the repairs in every case. Da 
Costa V. Newnham^ 2 T. R. 407., Palmer v. Black* 
bum^ 1 Bing. 61., Stevens on Average, 158. 

' On Bosanquet Serjt proposing to call merchants 
and insurers to prove the usage. Best C. J. inter- 
posed and said, th^t it would scarcely be insisted 
by the plaintifi) that witnesses should be called 
to establish that usage . before a special jury of 
London^ every one of whom must be perfectly 
cognizant of the fact of the usage. The jury as- 
sented to this, and the Lord Chief Justice then 
said — It is quite notoriou3 that the rule in prac- 
tice to ascertain the rate of indemnity, is that which 
has been adopted in this case ; that rule is not one 
of law, nor is it universal ; but in ordinary cases it 
is impossible to have proof of the actual deterior- 
ation of the vessel by the wear and tear of a voy- 
age ; unless, therefore, you see any thing in this 
case to take it out of the rule, you ought to act 
on it 

Verdict for the defendants. 

Taddy Seijt. and Maule for the plaintiff. 
Bosanquet Serjt and W. Kaye for the defend- 
ants. ' 

c c « 
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1626. 



Gam>HALL^ DOE dem. LEWIS v. COLES. 

Mareh S. 

The plaintiff This was an ejectment to recover certain pre- 

Wa^Mo mises, stated in the recital of the writ to be in 

*" Tof ie *^^ parish of St. Andrew in the Wardrobe, in the 

record, upon city of LondoTi. The demise was stated to be 

^^of\he made at the parish aforesaid, in the county afore* 

application,' Said, 
against a de- 
fendant, who 

i;^"th1^S Before the cause was caUed on, Taddy Serjt. 
sion. frthe applied to amend the record in this respect ; and 
con^nts to on the application being resisted by Vaughan SeijL, 
give up potH g ^ Q J g^i J _ The amendment does not ap- 

session, the *^ 

plaintiff must pearto me to be necessary ; but if you have come 
cMti up^to*^ * down to trial merely upon this formal defence^ I 
the tune of the .^11 jjot aliow the plaintiff to amend, but upon 

wplication. * 

terms of paying your costs up to this time, and 
upon your giving up possession. If you have a 
real defence you will not be prejudiced by the 
amendment, and the plaintiff must pay the cpsts 
of the application merely. That is the rule now 
acted on by all the Judges in cases of amendments. 

Vaughan Serjt. refused to give up possession, 
and the amendment was made. 

Verdict for the plaintiff. 

Taddy Serjt. and Moody for the plaintiff. 
Vaughan Serjt for the defendant 
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DOMAN V. DIBDEN. w^jmmiwi., 

May 11. 

This was an action by the drawer against the ac- ifabiii,pay. 
ceptor of the following bill of exchange : — time^er?!^ 

" London, 17th of May 1825. ^S'^^ 

** Eight months after date pay me or my order ^ with lawful 
the sum of 100/. for value received, with lawful ^l^^^inl ^ 
interest for the same. " J. H. Doman.** ^rest shdi be 

computed 
from the date,. 

Ckmiyn, for the plaintiff applied to the Court to 

know from what time the interest was to be calcu- 

« » 

lated, whether from the date of the bill, orirotfi the 
period at which it became due. 

c c 3 
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1826. Abbott Ld. C. J. I think the plaintiff is en- 

DoMAN titled to interest from the date of the bill. 

v. Verdict for the plaintiff, (fl) 



DiBDEN. 



Corny n for the plaintiff. 
The cause was undefended. 



(a) See Kennerly v. Nash, 1 Stack. N. P. C. 452. Hopper v, 
Richmond, ibid. 507. Bayley on Bills^ 279.| 4th edition. 



w.«HiH»T.m • ROSfi V. BLAKEMOHE. 

May 12. VI 

The retrcH This was an action for criminal conversation with 

spectiyeclaiue . » 

in 3 G. 4. C.75. the plauitiff s Wife* 

iTiSlSJiSSl It appeared that one of the parties at the time 
by statute of the marriage was under age, and illegitimate j 

and there was nothing to show whether they were 
married by licence or by bans. The marriage 
took place before the passing of the marriage act 
3 G. 4. c. 75., and the parties at the time of the 
passing of that act, were of full age, and living 
together as husband and wife. 

Brougham^ for the defendant, objected that 
there was no sufficient proof of the marriage. 
Before the passing of the act 3 G. 4. c. 75. such a 
marriage, if by licence, was invalid. That act 
Contained a retrospective clause legalizing such 
marriages in certain cases, under which clause the 
marriage in question certainly was included j llut 
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that act was repealed by the statute 4 G. 4. c. 76., 1826. 
and in the repealing act there was no retrospective j^^^ 
clause. Under the new act, therefore, such a •• 

marriage, if illegal when contracted, was not 
legalized; and as it was not shewn that the 
marriage in question was by bans, it originally 
was, and still continued, illegal. 

Abbott Ld. C. J. The statute 4 G. 4. c. 76. re- 
peals the statute 3 G. 4. c. 75. except as to things ' 
done under its provisions, and except •* so far as it 
repealed any former act, or any clause, matter, or 
thing therein contained." (a) The retrospective , 
clause (A) in the act 3G. 4. c. 75. did operate 
with respect' to the particular marriages to which 
it applied, as a repeal of the clauses, in the former 
marriage act, 26 G. 2. c. S3., which rendered them 
invalid ; it therefore was not repealed by the sub- 
sequent statute, and the marriaf^e is perfectly good, 
even if by licence ; if by bans, it was so even 
before the passing of the act 3 G. 4. c. 75. 

« 

In the course of the cause a witness refused to if a witness 
answer a question, whether he had published a answer a ques- 
particular hand-bill, on the ground that he had feJence^of the 
been threatened with a prosecution for the pub- truth of the 
lication ; and Abbott Ld. C. J. held the excuse intomaj be 
sufficient. Brougham, in addressiug the jury foi* drawn "om 
the defendant, put it to them that the witness stance, 
really must have been concerned in the pub- 
lication, for that a denial of it, if he could deny 



(a) f. 1. • (4) i. 2- 

c c 4 
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• 

j^^^ it, would not injure him ; on which Abbott Ld. C.J. 
interposed, and said that no such inference ought 
to be drawn ; that there was an end of the pro- 
tection of a witness, if a demurrer to the question 
were to be taken as an admission of the fact in- 
quired into. Brougham suggested that the witness 
could not be affected by the inference which he 
drew from his conduct; that the witness's state- 
ment that the circumstance had taken place would 
be evidence against him on another occasion, but 
not so any inference drawn by third persons ; but 
Abbott Ld. C. J. adhering to the opinion he had 
expressed. Brougham did not further press the 
argument upon the jury. 

Verdict for the plaintiff, damages 150/. 

Scarlett^ E. Laives and Bingham for the plaintiff. 
Brougham and Tindal for the defendant 



So also in the case of The King v. Watson^ 2 Stark. N. P. C. 
158., Holroyd J. is reported to have used these expressions : — 
** I have understood the rule to be, that if you propose a ques- 
tion to a witness, and he declines to answer it, his not answering 
can have no effect with the jury" And see Lord Eldon*% opi- 
nion, in Lloyd v. Passinghanij 16 Ves. 64., to the same effect. 

Notwithstanding the deference due to tliese high authorities, 
it may perhaps be doubted whether these dicta be not incon* 
sistent with the general principles, on which the rules concern- 
ing the right of witnesses to refuse an answer to questions 
have been established ; or whether, at least, they ought not to 
be confined to those cases where the objection to the question 
is, that it tends to subject the witness to infamy ; where the 
objection is, that the answering the question may subject him 
to forfeiture, penalty, or punishment (which was the nature of 
the objection in the principal case ; for the hand-bill was not 
produced, so that there was no evidence that the publication 
wu discreditable to him, or that, if established, it would render 
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him liable to punuhmenty but only that there was an intention 1896i 
of founding crimiq^ proceedings upon it), it seems open to con- 
tend, that there is no reason why comments should not be 
made on the fact of the witness's refusal to answer, with a Bla^kbicoie* 
view to satisfy the jury of the truth of the fact suggested in 
the question. 

It would seem that the witness is sufficiently secured from 
penalties, punishment, or forfeiture, if he is not compelled to 
say any thing which would be evidence against him in proceed- 
ings instituted with those objects ; and as neither the inferences 
of counsel, nor the opinion of the jury, could have that effbct^ 
it appears as unreasonable to prevent counsel from drawing the 
one, as it is impossible to prevent the jury from /orming the 
other. The conclusion, indeed, is so obvious, that the only 
way of preventing the jury from forming it, is by declaring, 
consistently with the opinion said to have been expressed by 
Lord EUenborough in Rex v. Zavm, 4£8p. N.P.C.225., and by 
Lord Alvatdey in Machride v. MacbridCf ibid. 242., not merely 
that the question need not be answered, but that it ought not 
to be asked. It is^ however, to be observed, that both these« 
were cases where the tendency of the question was to degrade 
the witness, not to subject him to penal consequences; oiid 
Lord Ahardey expressly confined his opinion to questions 
** which have a direct and immediate effect to disgrace or dis- 
parage the witness." With respect to such questions, there 
may be more reason to adopt the principle laid down by Ab^ 
holt Ld. C. J. in the principal case, and by Holroyd 5. in Rex 
V. Watson f as the ill opinion of the jury, and of the persons 
present in court, forms part of that disgrace and infamy from 
which the Court is to protect the witness. Yet even in these 
caces, the inference being so obvious, where the witness de- 
clines to answer, the only complete protection is to refuse to 
allow the question ; and this course, though supported by the' 
cases cited above, does not seem to be according to the gene- 
ral current of authority, and is certainly at variance with gene- 
ral and unopposed practice* 
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Guildhall, 
May 19. 

If a man sells 
goods to be 
delivered on a 
future day, 
and nather 
has the goods 
at the time, 
nor has en- 
tered into any 
prior contract 
to buy them, 
nor has any 
reasonable 
expectation of 
receiving them 
by consign- 
ment, but 
means to go 
into the mar- 
ket and buy 
the eoods 
ivhicn he has 
contracted to 
deliver: he 
cannot main- 
tain an action 
for damages 
for non-per- 
formance of 
the contract. 



BRYAN V. LEWIS. 

Xhis was an action against a broker for negligence 
in the sale of a certain quantity of nutmegs. 

In Febntary 1823, the defendant sold the nut- 
megs to one Dawson^ to be delivered on the 6th of 
May following. 

The warrants for the nutmegs were tendered tb 
the purchaser on the 6th of May^ but he was 
unable to pay for them. It also appeared that 
Dawson was a minor, and a person of no property 
or expectations. 

It was proved that the plaintiff was not the 
owner of the nutmegs at the time of making the 
contract, and that he had bought them on the 
following 9th of March. 

A question was likewise made whether the de- 
fendant had been employed by the plaintiff to sell 
the nutmegs, or by a person of the name of 
Sentence. 

Abbott Ld. C. J. I am clearly of opinion that 
this action cannot be maintained ; I have always 
thought, and shall continue to thinki until I am 
told by the House of Lords that I am wrong, that 
if a man sells goods to be delivered on a future 
day, and neither has the goods at the time, nor has 
entered into any pHor contract to buy them, nor 
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has any reasonable expectation of receiving them 1826. 
by consignment, but means to go into the market 
and to buy the goods which he has contracted to 
deUver, he cannot maintain an action upon such 
a contract. Such a contract amounts, on the 
part of the vendor, to a wager on the price of the 
commodity, and is attended with the most mis- 
chievous consequences. 

Campbell, for the plaintiff, observed, that how- 
ever beneficial such a law might be, it would at 
fii-st introduce a most material chauge in the pro- 
.ceedings of the Royal Exchange. 

Abbott Ld. C. J. The law Is not new, and if 
it had been acted upon during the last twelve 
months, much of that distress which now presses 
upon the community would have been avoided. I 
am anxious my opinion should be known, that if 
wrong it may be corrected, and if right that it 
may be acted upon. However, to give the plain- 
tiff an opportunity of having my opinion re- 
viewed, I shall put it to the jury to say whether 
the defendant was employed by the plaintiff to sell 
the nutmegs. 

The jury found that the defendant was not em- 
ployed by the plaintiff to sell the nutmegs, upon 
which the plaintiff was nonsuited. 

Nonsuit (a) 

Gvmey and Campbell for the plaintiff. 
Scarlett and Comyn for the defendant 



(a) tJnder the civil law it is not essential ta the vdidity of 
the contract of sale, that the seller should at the time of 
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IMS* msking ih^ contract have the ownership of the thing soldi 
** Accedere oportet rem de qui tradenda contrahatur. Quales 
res sunt omnes quae sunt in commercio; etiam spes veluti 

jactus retis; res future? et res aliense." Heinecc. Elena. 

Jur. lib. ill. tit. xxiv. Pothier, in his essay on this contract, 
observes, *^ Le contrat de vente ne consiste pas dans lit 
translation de la propri^t^ de la chose vendue ; il suffit pour 
qu'il soit valabFe que le vendeur se soit valablement oblig^ de 
faire avoir k I'acheteur la#chose vendue, et Tobligation qu*il 
en a contract6e ne laisse pas d'etre valable, quoiqu*il ne soit 
pas en son pouvoir de la reroplir par le refus que fait le pro- 
pri6taire de la chose de consentir k la vente; il suffit que ce 
que le vendeur a promis ait M quelque chose de possible en 
floi quoiqu'il ne fOit pas en son pouvoir.'' De Cont. de Ventej 
part i. sect. 2. See Blackstone's definition of sale, 2 Blac. 
Comm. 446., and the judgment of Lord Chancellor Parker in 
Cuddie v. Rutter^ Vin. Abr. vol. v. p. 540. S. C. 1 Pecre Wil- 
liams, 570- 



Guildhall THORPE & UXOR V. BOOTH. 

May 2S. 

The statute of This was an action against the maker of a pro- 
no bar to an missory note. The defendant pleaded the general 
action on a jggug ^nd the Statute of limitations. The note 

promusoiy 

note, payable had been given to the plaintiff's wife before her 
*^l^idi^ marriage. The following is a copy of the note : — 

if presented 

for payment " March 12. 1813. 

y^b^re " Twenty-four months after demand, I promise 
***^*<^^ to pay my sister Frances Booth the sum of seven 

hundred pounds. « Joseph BoothJ* 

The note was presented for payment on the 
28th.of Jtt«e 1823^ ^ .- 
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Scarlett^ for the defendant, contended that he 1826. 
was entitled to a verdict, as no evidence had been 
given by the plaintif]^ to take the case out of the 
statute. In Christie v. Fonsick^ Selw. N. P. 361. 
6th edit, Mansfield C. J. is said to have held, 
that on notes payable on demand, the statute runs 
from the date of the note, and not from the time 
of the demand. 

Gumey and H. L Stephen, for the plaintifl^ con* 
tended that it was unnecessary to give any such 
evidence, as the cause of action did not accrue 
until twenty-four months after demand made ; and 
no demand was made upon the defendant until 
June 1823. They cited Hobnes v. Kerrison, 
S Taunt 323., as an authority. 

Abbott Ld. C. J. This is certainly a point of 
some doubt and difficulty ; 4)ut I am of opinion, 
on the authority of Holmes v. Kerrison, that the 
statute of limitations will not in the present case 
be a bar to thcf plaintiff's right to recover on this 
promissory note. But that my opinion, if wrong, 
may be corrected, I shall give the defendant liberty 
to move to enter a nonsuit. 

Verdict for the plaintiff, (a) 

Gumey and H. I. Stephen for the plaintiff. 
Scarlett and Abraham for the defendant. 



In the following Trinity Term, Scarlett moved 
for a rule to shew cause why a nonsuit should not 
be entered, but the Court refused the rule. 



^•" 



(a) See'th« authorities collected, MamiiBg't Dig. Index, 90S. 
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WimiiMm. MERLE and Another, Assignees of BROOKES, 
'^'" a Bankrupt, v. MORE. 



In an action 
by the assig. 
nees of a 



JlSSUMPSIT. 

The act of bankruptcy, relied on by the plain- 
SteiSj tiffs was an assignment by Brookes, by deed, of 

all his property, which it was contended was 
fraudulent And in order to prove the circum- 
stances under which the deed was executed, the 
attorney of Brookes^ who prepared the deed, was 
called, and asked to a communication made to him 
thoughoffered by his client On its being objected that the com- 

as proof of the •' , . o •; 

act of bank- munlcations spoken to were privileged, and there- 
^^^' fore inadmissible, WUde Serjt proposed that the 



allow his 
attorney 
before the 
bankruptcy 
to give in 
evidence pri- 
vil^ed com- 
munications, 
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bankrupt, who was present, should waive his pri- 1826. 
vilege, and allow the attorney to give the evidence. "^ Mbblb ' 



Vaughan Seijt. resisted this, and argued that 
this would, in effect, be making the b^ikrupt a 
witness to prove his own batakruptcy, for which 
purpose he was by settled rule of law incompetent. 

Best , C. J. I think the privilege is the pri- 
vilege of the client, and he may waive it. If the 
bankrupt is present, and consents to the witness 
giving the evidence, I shall receive it. 

This was then done by the bankrupt, and the 
plaintiffs obtained a verdict, (a) 

• 

Wilde Seijt and F. Pollock for the plaintiffs. 
Vaughan and Laxves Serjts. for the defendant . 



(a) The incompetency of the bankrupt to support the commis- 
sion is said to be founded on the interest of the bankrupt in the 
verdict, and the consequent danger of falsehood. It is evident 
that this reason does not apply to the competency of the bank- 
rupt to waive the privilege, as the credibility of the witness can- 
not depend on the person by whom his permission to speak is 
given. The position, that the client .may waive his privilege, is 
laid down in the treatises on evidence, but po authority is 
given, and the case is certainly of very rare occurrence. The 
subject was much discussed in the proceedings before the 
House of Lords concerning the abuses in Greenvoich Hospital^ 
and in three instances on that occasion were the clients, afler 
objection by their former counsel, allowed to waive their privi- 
lege^ and the evidence was received. Howell's State Trials, 
vol. xxi. pp. 341. 358. 408. In the principal case, the evidence 
proposed might havg been admitted as not within the privilege, 
the communication not having been made with a view to a 
cause then existing, or about to be commenced. WiUiams v. 
MundiCf supra, 34. 



V. 

Mobs. 
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1896. 



w«na««., MACDOUGAL v. YOUNG. 

Inan^acUoa This WHS an action by the impropriate rector of 
under ^H. 8. the parish of St. Helens, Bishopsgate, in the city 

«.i9.(LoMeo» Qf i^Qfidon, to recover the amount of certain pay- 
tithe act) evi- ' K J 

dence that the ments due in lieu of tithes, under the 37 H. 8. c. 19. 
d^!^haTe The first count set out part of the statute, 
been ^^^^n and the decree thereon, and averred the enrolment 
Muishes in of the latter. There were other counts for tithes 
f^kwibie to bargained and sold, and on a special agreement for 
proTethat the a fixed yearly payment. Pleas, nil debet generally ; 
been enrolled, secondly, that the said order, direction, or decree 
bdT* foonT* was never enrolled in the Court of Chancery, 
in the present After putting in the statute book, in which the 
^Courtof decree is printed together with the statute, and 
Chancery. proving Search amongst the records of the Court 

of Chancery, and that no enrolment of the decree 

was there found, ' 

9 

Onslow Seijt, for the plaintifil^ offered evidence of 
the usage in different parishies in London, to show 
that the statute and decree had been always acted 
on ; and he relied on 1 Ventr. 257., Knight v. 
Dauler, Hardr. 323., and Thurston v. Sla(/brd, 
1 Salk. 284* 

Wilde Serjt. The payment by other persons in 
other parishes can be no evidence of the right in 
this, any more than the payment of a quit rent 
in one manor could be evidence of the right in 
another. 
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Best C. J. I do not receive the payment of 
tithes in one parish as evidence of the right in an- Macdouaax. 
other ; a custom in one parish cannot be proof of y^^' 
any custom in another; but when I find in the 
printed statutes a copy of this decree^ and find 
that no enrolment now exists, I think the plaintiff 
is entitled to go into secondary evidence of its 
having been enrolled, otherwise paMies would be 
prejudiced by the negligence of those who have 
the custody of the records. The best secondary 
evidence would certainly be that the decree h» 
been acted on in the parishes affected by it A 
copy of a recovery acted on has been held to be 
evidence of a lost recovery y and it cannot be sup- 
posed that persons would have submitted to thia 
decree unless tiiey knew themselves bound by iL ^ 

Several incumbents and tithe owners were tiien 
stalled i but they proved no uniform usage^ and the 
pajrments ia tiie different parishes app^and by 
iWr evidence to have been made an w> oertaia 
nde. 

Verdict for ibe defendant on the first coui^tf 
and on the issue of the enrobnent* and for 
the plaintiff od the other counts* 

OfuUm Ser|t and Henderson for the plamtifiL 
WUde Serjt and Paitesm for the defendaab 
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OonBiuix, CLARKE V. KING. 

JIfaySS. 

In an action jissuMPSiT oTi a Special agreement, whereby the 
on wTa^wT' defendant agreed to sell and assign to the plaintiff 
mentforthc ^ certain public-house; with the usual money 

purchase of a * ' •' 

pubiic-hou6e» COUntS. 

^^^^^ The agreement contained stipulations on both 
and liquidated sides, and the parties bound themselves for the 
non-^ierfono- due performance in the sum of 100/. as liquidated 
botibpi^tt damages. The plaintiff had paid a deposit of 40/. 
having made On the day fixed for the completion of the pur- 
the agre^^^ chase the parties met, and it was found that the 
ment^that the defendant was unable '" to make a good and proper 

plaintis was ^ * x^ 

entitled to assignment of the victuallerf s and other licences'' 
3^JJ^ necessary to carry on the business, which by the 

agreement he had engaged to da 

It appeared in evidence, that the plaintiff was not 
prepared to pay the purchase money on the day of 
the meeting, and it was thereupon contended, by 
Vatighan Seijt. for the defendant, that as the plain- 
tiff sued on his agreement, that was the foundation 
of his action, and therefore, before he could recover 
any tiling from the defendant, he must shew com- 
plete performance, or readiness to perform on his 
part ; that the parties having agreed on the amount 
of the damages on breach of the agreement, the 
plaintiff was entitied to those damages or none. 
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Best C. J. I am of opinion that ad neither 1826. 
party has done all that was incumbent on him, 
the agreethent is entirely vacated; the plaintiff 
cannot therefore recover the penalty, but I think 
he can his deposit, the consideration for it having 
entirely failed. 

Verdict for the plaintiff 40/. 

Wilde Seijt. and ^atteson for the plaintiff. 
Vaughan Serjt for the defendant. 
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SUMMER ASSIZES, S Geo, IV. 



WESTERN CIRCUrr.— DEVON. 
Coram Abbott Ld. C. J. 



Enxn. ROWE V, GRENFEL.(a) 

A$iguit9» 

T> 
ROVER for 100 tons of copper. 

copper ore 'pjjg defendant was proved to have converted to 

raued under ^ 

thepiaindiPB his own usc a Certain quantity of copper which 
that th^prl^ had been raised under Lemellyn Moor ; and, to 
Bumption that prove that this copper belonged to the plaintiff it 

the right to ^ x- i. 7 7/ ?>r ^ r 

the imnenilB was shewn, tnat Lemellyn Moor was part of an 
ArfSriSJe ^^^'® ^f thirty-six acres, called NansmeUyn. The 
of the land plaintiff became possessed of this estate in 1814, as 
hotted by the the witness said, by purchase ; but no deeds nor 
'o^^tofSe P^yn^^^t ^f purchase-money were shewn. From 
mineraki^ 1814 up to the present time he had occupied and 
and the user farmed the estate; had cut down and planted 
bv persons not trees, and had built and pulled down out-houses ; 

tbe ownen 01 . * . 

the toil. and, in fact, had had undisputed enjoyment of the 



(a) This case would have been reported in a former number 
but for the bill of exceptions tendered at the trial ; as we can- 
not find that the bill of exceptions is likely to be pr6ceeded on, 
we hove inserted it here. 
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sucfiiee. of the land But at die tone of his coming itM. 
into poisessioiithete was a shaft fcr tin^ and one "5^ 
finr copp^ irfaidi kad receotlj been worked hy ^ jj»^ 
certain pensona called the Polk Company^ who had 
raised tin from it In 18^^ the jdaintiff slink tiro 
shafts, and raised some copper, which the JSoiT 
Orhmu Adventurers, who were die real defendants 
in this case, aeixed and sold, and oondnued to 
seize all the plamtiff nosed until 1681, when they 
took possesskm of the mine, and continued woii:« 
ing it, and s^&ig the copper, up to the time of 
the actioti. 

Upon the plaintiff's counsel closing his case 
here, Abbott Ld. C.^ J. said diat the plamtiff mtist 
be called ; but on Tell Seijt. pressing that the case 
might go to the jury, in order that he might have 
the benefit of a bill of exceptions to the direction. 
His Lordship proceeded to sum up. 

The question for you to consider in this case is, 
whether the ore raised under Lemelb/n Moor be- 
longs to the plaintiff; and this action is maintainable 
in two respects, either possession, which as against a 
wroDg*-doer is sufficient j or, if the plaintiff was not 
in possession, then in respect of* his right or title. 
Now, in regard to the first question, it can hardly be 
contended that the plaintiff had ever any actual pos- 
session, the ore purchased by the defendant having 
been raised by persons adverse to him. If diat be 
so, you are next to consider had he right or tide^ 
Speaking generally, the possession of lands is evi- 
dence that the possessor has the highest interest 
known to the law, and a fee-simple will be pre- 
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.)98l- jBumsd } and in various cases it will be presumed 
I^wf that the fee-simple of the land carries with it the 
^4^;^^ right to the minerals j but that presumption is not 
universal, because in mining countries the right to 
.the minerals and the fee-simple of the soil are 
frequently in different persons; the two things are 
ire^uently for many generations separate ; and we 
know that in conveyances of lands the minerals 
are not uncommonly excepted. It is for a jury, 
therefore, to exercise their discretion on all the cir- 
cumstances before them to ascertain this question. 
It appears that the plaintiff came into . possession 
of this estate in 1814, and from that time has held 
it under circumstances from which you may cer- 
tainly presume the fee-simple of the land to be in 
him; and then you are to say whether you will 
also presume a title in him to all the • minerals 
under the surface. Now you find that shortly 
before the plaintiff came into possession, some 
other persons, not the owners of the soil, had 
sunk shafts, had worked the mines, and, amongst 
the ore, copper in smalt quantities had appeared. 
In 18^0, the plaintiff sinks a shaft for copper, and 
raises a few tons. This the East Crinrus Company 
take away, and from time to time carry away what 
further he raises until 18:21, when they take pos- 
session of the mine, and have continued working 
it ever since. 

Now looking at the possession and enjoyment of 
the land, and at the want and absence of enjoy- 
ment; of the minerals, both before and after the 
plaintiff became possessed of the land, it is for you 
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to say whether he has made out to your satis- 
faction that these minerals belonged to him. nowx 
Verdict for the defendant j upon which a bill /a,^-^^ 
of exceptions was tendered. 




VeU^ Wilde, Seijts., C. F. WitUams, Erskhe and 
Carter for the plaintiff. . 

Adam, Selxvyn, R. Bayly, Manning and Thicker 
for the defendant. 
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. ADJOURNED SITTINGS IN LONDON. 



REX V. ROWLAND and Others. Gcildhau., 

This was an indictment for a conspiracy. Before in an indict- 
the case was opened, iScarik«, for the prosecution, J^Ycndper** 
applied to have two of the defendants acquitted, lom, the coun- 
that he might call them as witnesses. lecution hwa" 

On the counsel for the other defendants observ- ^h ^^'^ 
ing, that he supposed he had^no power of objecting, case, to the 
Abbott Ld. C.J. said, I think you have not; they JI^J^aSLdLt 
must be acquitted now. (a) ^»*a intends to 

. . call as a wit- 



ness. 



(a) In treBpass, if one, whom the plaintiff designed to make 
use of as a witness, be by mistake made a defendaot,^ the Court 

VOL. I. E K 
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1836. Verdict of guilty against all the other defend 

Rex ^^^ except the elder Rowland. 

Otkbm^ Scarlett and BrodrlcJc for the prosecution. 

Gumey for the defendants. 



willy on motion, give leave to om|t him, and have his name struck 
out of the record, even after issue joined ; for the plaintiff can 
in no case examine a defendant, though nothing be proved 
against him. Bull, N. P. ^5. 

As to the right of a defendant, against whom nothing is 
proved, to be acquitted in order to give evidence for his co- 
defendantSi sea WrigH v. Pau^ih iupv^^ 138. 

OuMHALL. SANDERSON v. NESTOR. 

July 4. 

The with- Indorsee against the acceptor of a bill of ex- 

drawinsa i. «. ^ 

juror hf con- Cliange. 

sent of the ^^ actlon had been brought in Ireland by the 

Wto a future plaintiff against the defendant on the same biU, 
Sl^e^o^M of when, by the consent of the parties, a juror was 
•«*^°' . withdrawn. 

Scarlett contended, that this was an agreement 
between the parties to terminate the dispute, and 
was therefore a bar to the present action. 

Abbott Ld« C.J. was of opinion that the action 
was not barred) and the plaintiff had a verdict for 
900A 

The Attorney-General, Gumey, and Abraham for 

the plftintiC 
Sottrlett Mid Cbitt^ for the defeacUnt 
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GLOVER V. THOMSON. 



Guildhall, 
Oetn 14. 



Assumpsit by indorsee of a bill of exchange against ^^^^^^^^ 
the acceptor. on a lost bui of 

The bai was lost The clerk of the plaintiff's ttZTil 
attorney proved that he had lost a bill from which ^p^ ^^^^ 
he had drawn the declaration in the cause, and that bin became 
it was correctly set out in the count. He proved ^"ff\i,e p^yee 
also, that before the loss of the bill it had been of a bill of ex- 
shewn to one Reynolds^ and that the loss occurred vera k, with 
after the cause was set down for trial. The record 5"^ ^™^ ^1: 

dorsea on it, 

shewed that this was after the maturity of the bill to another, no 
as stated there. Reynolds being called, proved qu^ed"o7the 
that the bill shewn him had an acceptance in the handwriting of 

■* , the mdorse- 

defendant's hand-writing. PtigK another witness, ment. - 
proved that he had received from the drawer, who 
was also the indorser, a bill indorsed with his name, 
corresponding with the bill set out in the record^ 
and had delivered it to the plaintiff; and that both 
these transactions were for value. The plaintiff^a 
attorney then j}roved that he had received the bill 
on which the action was brought from the plaintiff, 
and handed it to his own clerk, directing him to 
draw a declaration from it^ which he saw him do. 
The draft pf the declaration was then .put in, and 
read as evidence of the bill. 
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Abbott Ld. C. J. (the cause being undefended) 
said that the proof was perfectly satisfactory. 

Verdict for the plaintiff 



Piatt for the plaintiff. 



In Hatuard v. Robinson^ Sittings after Michaelmas Temii \B26f 
which was also an action by the indorsee against the acceptor 
of a bill lost after it became due, Campbell and Patteson^ for 
tlie defendant, objected that the action could not be supported 
without production of the bill ; that the only remedy was in 
equity; and they cited Pierson v. Hutchinson, 2 Campb. 211. 
Davis V. Dodd, 4 Taunt. 602. and Poole y. Smith, Holt, N. P. C. 
144. For the plaintiff, Gurney and Chitiy cited LongY, Bailie, 
2 Campb. 214 n. Williamson v. Clements, 1 Taunt. 523* Bromt 
T. Messiter, 3 M. & S. 281. the principal case, and Dart t. 
Hinks, King's Bench Sittings after Michaelmas Term, 182Q, 
which he cited from one of the briefs in the cause, but it did 
not appear whether the point was argued. 

Littledale J. expressed a strong opinion against the right of 
the plaistiff to recover, and directed a nonsuit, with liberty, to 
the plaintiff to move to enter a verdict. 

See also Dangerfield v. Wilbyy 4 Esp. N, P. C. 159. Mayor 
V. Johnson^ 3 Campb. 324. Champion v. Teny, 3 Br. & B. 295. 



MYERS r. TAYLOR. 

GoitDHAU, 
Oct. 16. 

In this case Chittyj for the defendant, put in a plea 
darrem conH- ptiis darrein continuance on paper. 

mumce may be 
put in at iitft 

i>riw upon Pfa« for the plaintiff objected that it should be 

^****^* on parchment ; that it was a record of the court, 

and as such should be on parchment. 
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Chittjf mentioned a case at Nisi Prius where the Ifi96. 

plea was received on paper, and it was said, that the mte&b 

officer would transcribe it on the Nisi Prius record. _ «'• 



Scarlett amictis euros said it was unnecessary to put 
in the plea on parchment The defendant comes 
at Nisi Prius, and says that a particular fact has 
happened since the last continuance: this used 
formerly to be done ore tenus, and the officer put it 
on record : the defendant's putting it on parchment 
is nothing. 

Abbott Ld. C. J. was at first inclined to reject 
the plea, but afterwards he received it, observing 
that it was the duty of the associate to transcribe 
the plea on the Nisi Prius record. 

No motion was afterwards made to set the plea 
aside, but the plaintiff replied to it 

Plait for the plaintiff. 
Chittt/ for the defendant 



See FUch v. Toulmin, 1 Stark. N. P. C. 62. Lovell v. Eattqffl 
S T. R. 554f. Prince v. NichohoUf 5 Taunt. S8S. 



Taylob. 



fi fi S 
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GuiLDHALr, ALE WYN and Another, v. PRYOR and Another. 

Oct. 18. 



In action by 
vendee, for 
non-deliveiy 
of goods: 
Held, that in 
an agreement 
« for the deli- 
very of goods 
on arrival, to 
be delivered 
with all con- 
venient speed, 
bui not to eX" 
ceed a given 
dayr the 
arrival in time 
for delivery by 
that day is a 
condition pre- 
cedent; and 
if they do not 
so arrive, 
(without de- 
fault in ven- 
dor) the agree- 
nient is null. 



This was an action for a breach of contract in not 
delivering certain quantities of GalipoU oil, in 
pursuance of the following contract. 

« London, 30th March, 1825. Sold this day, 
by order of Messrs. Try or. Turner, and Co. all the 
GalipoU oil on board the Thomas, Captain Nichols, 
above ninety tuns, say thirty to forty tuns (more 
or less) direct from GalipoU, on arrival in Great 
Britain, at 54/. per tun of 836 gallons, duty paid, 
usual allowance for dirt, grease, and Wisiter; to 
be delivered by sellers on a wharf in Great Britain, 
to be appointed by the buyers, with all convenient 
speed, but not to exceed the 30th day of June 
next, and taken at the king's landing scale, and to 
be paid for in fourteen days from landing in r^ady 
money, allowing seven months' discount The 
above oil to be delivered to the buyers in bond, 
and the present duty of 15/. 13^. per tun of 
252 gallons, and seven months' discount thereon, to 
be deducted. Signed, Stephen Cleasby, broker. 
N. B. The above-mentioned vessel to call off 
Falmouth for orders." 



The ship did not arrive till the 4th or 5th of Jufy 
1825, and therefore the oil could not be delivered 
before the 30th of June : on the arrival of the 
vessel the oil was tendered, but the plaintiffs declined 
to accept it, and brought the present action. 
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Scarlett and F. Poiiock objected that th^ arrival 
waa a condition precedent to the sale, and that the 
sellers meant, not to warrant the arrival of the oil by 
the 30th of Junct but that if the oil did not arrive 
sooner, the buyer would not be bound t» accept it. 

Abbott Ld. C. J. expressed himself clearly of 
opinioh that such was the ccmstructlon of the con* 
tract in point of law^ and directed a nonsuit. 

Mmryat and OampbeU for the plaintiffs. 
Scariett and jP. Pollock for the defendants. 
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See Bot^d v. Siffkin, 2 Campb. 326- HatDCs ▼. Humile^ 
ihid, 827 n. Idte v. ThomioUy S Campb. 274<. ^hadforih v. Hig- 
gifiy iUd. 385. Busk y. Bpence^ 4 Campb. 329. 



EAST INDIA COMPANY v. PRINCE and Gitildhall, 

Another, Assignees, &c. Oc<.i8. 

This was aH issue out of Chancery, to try whether a. wiUiout 
on the 1st of July 1822 the plaintiffs had any debt SSTa^hmof 

exchange to 
A. ft B. who receive the amount from the acceptor. SetMe that the acceptor, disco- 
Tering the money to have beea paid on a mistake of &ctt, mav recover it either as 
money had and received by A. & B. to his use, or as money^ paid by him to A's. An 
acknowledgment, to take a case out of the statute of limitations, may be inferred from 
the conduct of the party, without any verbal promise or admission. Therefore, where 
the acceptor, under the circumstances above stated, being sued by the party to whom the 
WAt remj belonged, gave notice to A. ft B. that, in the event of a verdict passing against 
him, he should be entitled to recover the sum previouslv paid on the bills m)m the 
parties to whom it was iiaiil, and A. ft B. in consequence aaviscd partioiJar proceedings 
m the defence^ and continued during the whole course of the action to be consulted and 
advise upon it; this was held sufficient evidence to warrant the jury In finding an ac- 
knowledgment by A. of a debt due by him, so as to enable the acceptor to succeed in 
an action against him for money paid, or to prove under a commission of bankrupt 
against him, notwithstanding the statute of limitations. 

E E 4 • 
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East India 
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proveable against the separate estate of James 
Card, a bankrupt, under a commission issued 
against him on November 10th, 1821. 

. The debt, if any, arose in respect of several bills 
of exchange drawn in India upon the plaintiffi, 
in the year 1809, and accepted by them. They 
were aU payable to W^ Hope, Esq., a gentleman 
resident in India, and transmitted by him to the 
bankrupt Card in London. Card managed Hope's 
affairs in England under a power of attorney, 
(which is particularly set out in Murray v. East 
India Company, 5 B. & A. 204.,) and supposing 
that that power authorized him to indorse bills for 
Hope, he indorsed the bills in question, as per 
procuration of Hope, to Messrs. Davies and Card, 
a firm in which he was himself a partner. These 
indorsements were made after the death of Hope ; 
but this circumstance was not known to the 
plaintifis or to Card at the time when the bills 
became due ; at which time the plaintiffs paid them 
to the bankers of Messrs. Daoies and Card, and 
the money so paid was afterwards paid over to 
Messrs. Davies and Card themselves. The plaintifis, 
at the time of their paying the bills, were fully 
cognizant of the terms of the power. The 
administrator of Hope^ in 1816, (within six years 
after administration granted to him, but more than 
six years after the payment of the bills) sued the 
plaintifis on the bills, and obtained judgment in his 
favour in Michaelnuis Term, 1821, on the ground 
that the terms of the power of attorney did not 
authorize Card to indorse bills for Hope. 



IN AND AFTER TRINITY TERM, 7 GEORGE IV. 

To take the debt out of the operation of the 
* statute of limitations, the following evidence was 
given. Before the commencement of the action 
of Murray v. Bast India Company^ certain pro- 
ceedings had been instituted by the representatives 
of Hope against the Company^ which after some 
time were discontinued, and that action was 
brought On April 17th, 1812, very shortly after 
the commencement of those proceedings, Mr. 
Smith, the attorney for the Company, wrote the 
following letter to Mr. Healings the attorney for 
Mr. Murray, the then plaintiff, in answer to a 
proposal that the action then contemplated should 
be tried in assumpsit, to which form of action the 
Company were then supposed not to be liable, (a) 
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" Sir,— In answer to your letter of this day I 
beg to say that, as in the event of Mr. Murray* % re- 
covering against the Rast India Company the 
money paid by them on the bills of exchange in 
question they will be entitled to recover the same 
back from the parties to whom it was paid, I 
cannot, on the part of the Company, consent to 
waive any objection to the form of the proceedings, 
without their previous concurrence.** 

A copy of this letter was sent to Messrs. Vizard 
and Hutchinson, the -attorneys for Messrs. Davies 
and Card, who, on April 20th, wrote to Mr. Smith 
as follows : — 



(a) See Murray v. East India Company f 5 B. & A. 204f* 



mo 
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<< Sib, «-^ We are much obliged to you for the copy 
«f Mr* IteaSng^^ letter, and of* your answer, u]Km 
Whioh we hare seen Messrs. Davies and Card, wfm 
itobnict us to say) that under the peculiar circum^ 
Mances of the demand, they cannot consent te 
waive any objection to the form of the .proceedings 
proposed to be adopted/' 

No other express intimation of any intention to 
hold Daviei and Cardy or either of theiin, Jialile^ 
was given till after the judgment recovered against 
the Company in Mwrray v« East India Ompmnf 
in 1821. During the vsfhole course of the <mgimd 
proceedings,, and of the substituted action of 
Murray y. East India Company ^ Davies and Card 
were constantly consulted on the part of the East 
India Company^ and received intimati(m of every 
step taken in the cause ; they advised, and attended 
^consultations on it till the dissolution of their part- 
nership, about 1815 ; and subsequently to that 
time both Card and Davies were consulted, and 
acted in the same manner. 



Marryat for the defendants. The issue is, whe- 
ther there was any debt due from Card to the plain- 
tifis so as to charge Card^s separate estate proveable 
under the commission. He then proceeded to argue, 
Ist, That there was no debt due at all ; the plaintilfi 
having acted with full knowledge of the circum* 
stances, or, at least, with the same knowledge that 
Card had : for no one knew of Hope^s death. Sdly, 
That there was no debt due from Carflf individually j 
the proper action, if any, being an action of money 
had and received, against Davies and Ota^d. 
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3dly, That the action against Card^ if my could iMfiL 
be maintained, would be an action for the tort BkriiimL 
committed by him in improperly indorsing the c%nMnrt 
bills ; and, therefore, for unliquidated damages* Pknt^ tad 
4thly, That at all events, there being a debt j<>intly ^«»*«''* 
due from Davies and Card^ that the plaintiffi Coold 
not prove against the separate estate of one, ex- 
cept for the purpose of dissenting from his certifi- 
cate: and, 5thly, That at all events it could not 
be proved, as not having accrued within six years 
of the act of bankruptcy ; for the statute is only 
prevented from operating where there is a promise 
to pay, or at least a direct acknowledgment of 
UabiUtt/f not a mere admission that the debt is 
unpaid. 

The points arising on the nature of the debt, 
and its proveability under the commission, wer6 
reserved, by the concurrence of the parties, for 
the opinion of the Court ; and no notice therefore 
is taken of them here, except as far as they were 
necessarily involved in the remaining question as 
to the statute of limitations. 

Abbott Ld. C. J. in summing up to the jury 
on that question, said, that for the purposes at least 
of that question, the words of the issue might 
be considered equivalent to these, — whether there 
were at the time in question a separate debt due 
from Card to the plaintifis. The questions arising 
on the bankruptcy need not be discussed here; 
but two questions necessarily arise ; first, whether, 
independently of the bankruptcy and statute, 
there were any and what debt due from Cktrd to 
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the plaintiff ; because upon that question /will 
depend the construction to be put on the evidence 
given to take the case out of the statute : and, 
3econdly, whether, if there be such a debt, there 
is evidence to take it out of the operation of the 
statute. 

Independently of the bankruptcy and statute of 
limitations, I am of opinion that there was a separate 
debt due from Card to the plaintiffs. The money 
being paid under a mistake of fact as well as of 
law, may be recovered on discovery of the mistake 
of fact, that is, of Mr. Hope^s death. But then 
the defendants say, that the money was money had 
and received by Davies and Card to the use of the 
plaintiffs. But I think it is equally correctly de- 
scribed as money paid by the plaintiff to the use 
of Cardj he having taken upon himself to give a 
title to the bill, and having first put it into circulation. 

Then as to the statute of limitations, it appears 
that the action by Murray was commenced more 
than six years after the payment of the bills ; that 
both Davies and Card were informed of the action, 
attended consultations, advised on the mode of 
procee'ding, and were continually informed of the 
progress of the action ; but that no intimation was 
given to either of them till afler judgment was 
obtained against the Company, of any intention to 
hold them or either of them liable, unless such an 
intimation be contained in the letter of the 17th of 
April 1812. If such an intimation were then given, 
the conduct of the party receiving it would have 
looked strongly like an acknowledgment 
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He then stated that letter and the answer re- 
turned to it by Messrs. Vizard and Hutchinson^ and 
then said, the whole question resolves itself into 
this : Are you of opinion that Card then consented 
to be considered as liable to pay to the East India 
Company ? for if he then did, you must clearly 
infer from his continuing the same conduct after- 
wards, that he continued to contemplate the same 
liability. The present defence made for him is not 
merely that their claim is barred by the statute, 
but that, on several grounds taken, he was never 
liable to them, and this may be material for your 
consideration : the question for you is, whether at 
the time that he received this intimation, and con- 
tinued acting in aid of the plaintiffs, he considered 
himself liable, and consented to be so considered. 

The jury, which was special, found for the 
plaintiffs. 



1826. 



fiUsT India 

COKPAVY 

Prince and 
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Tindal S. G., Scarlett^ Gumeyy Bosanquet Serjt., 
and Carter for the plaintiffs. 

Marryat^ Campbell, and Evans for the defend- 



ants. 



WEBBER V. VENN. 

AssuuTsiT. Pleas, the general issue, and statute 
of limitations. There was also a notice of set-off. 
A verdict was taken by consent ; but Abbott 
Ld. C. J., after stating the pleas on the record, and 
observing that there was also a notice of set-ofl^ 



GuitDHALL, 
Orf. 21. 

Notice of set- 
off can onlv 
be ghren where 
tbe general 
Issue is plead- 
ed, without 
any other plea. 
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said thftt it ought to be generally known, that where 
any plea is on the record besides the general issne, 
the set*o|f cannot, by the terms of the statute, be 
t^en advantage of, unless pleaded. 

San-lett and F. Pollock for the plaintiff, 
Qttrneijf and Holt for the defendant 



See Couhon v. Jones, 6 Esp. N.P. C. 50. Tidd's Practicej 
697. 6th edition, 2 Cfaltty, PI. 474. note (h)y 3d edition, con- 
tra. 



GuitBHAm HAWSE and Another v. CROWE, Assignee of 



Od. 97. 



RAMSBOTTOM. 



IfaTendeeun* 
der terms to 
pay for goodf 
on delivery^ 
obtains pos* 
session of them 
bv giving a 
ch^k, which 
is afterwards 
dishonoured, 
he gains no 
proper^ in 
the^gopds^if 
at the tiine of 
giving the 
cfaec^ he bad 
no reatonabtf 
gromnd to fX" 
pecttfaatit 
wpol^bepdd. 



TjiovER for tallow« 

The plaintiffs sold the tallow in question to 
Ramshottom under an agreement, the principal sti- 
pulations of which were, that the goods should be 
delivered in London, that the plaintiffs should give 
fourteen days* notice of delivery, and that Rams- 
bottom should pay for them on delivery. 

On the day of delivery, Ramsbottom came to the 
counting-house of the plaintiffs, asked for and re- 
ceived the delivery orders for the tallow, and gsnre 
a check for 14iOO/. drawn by himself on the cashier 
of the Bank of England, payable to the plaintiffs. 
It i3 the custopa of the Bank of England never to 
pejmut overdrawing ; and accordingly, Ramsbottom 
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having on that day only 21. l6s. 6d. in their hands, 
the check was dishonoured. The plaintiff imme- 
diately gave notice to the warehouseman in whose 
custody the tallows were, not to deliver ; but the 
tallow had already been transferred to one /br- 
rester. Subsequently, however, the transactions 
with Forrester were rescinded, and the warehouse- 
man delivered the tallow to Crowe, as assignee of 
Ramshottom, under a commission of bankrupt issued 
against Ramsbottom in the mean time. 

Abbott Ld. C. J. The right of Forrester to the 
tallow was determined before this action was brought, 
and Crowe claims only as assignee of Ramsbottom. 
The question therefore is, whether Ramsbottom^ 
when he obtained the delivery orders and gav€ the 
check, intended to obtain possession of the tallow 
on the terms of the contract, namely, *< payment 
OB delivery,*' or not If he had reasonable ground 
to expect that the check would be paid, the trafis^r 
action was not fraudulent, and the property would 
pass to him : if he had not reasonable ground fbr 
so expecting, the transaction was fraudulent and 
the plaintiffi are entitled to recover. 
Verdict ibr the plaintifis. 

Gum&f and CampbeU for plaintifis. 
Scarhtt and BamewaU for defendant 




See Gladitone v. Hadwny 1 M. & S. 517. Tayhr r. Plumer, 
SM.&S.562. NoUev.Adanu,7TtLm.59. Earl of Bruiol r. 
Wibnmf, 1 9. ft q. 514, Kitt^ r. Wihwt, supra, 179. 
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TULLOCK V. DUNN and Another, Executors of 
-^^•«- HANLEY. 

agdnst Mverai '^^^ declaration contained the usual money counts, 
executors, Stating promises both by the testator and by the 
us^wdsta- executors. Pleas, general issue, statute of limit- 
Soa?[Sd. ations, and a set-off: 

that neither a The testator died more than six years before the 
j^^^t^of^' action was brought, and both the executors had 
the debt by all within six ycars acknowledged that the plaintiff's 

theexecutoriy •' o x' 

nor an express demand of 230/. was due, and one of them ex- 
oHh^^^t^iOEa pressly promised that it should be paid. The others 
the case out of had made no such promise, there being some doubt 

the statute : ^ T i 

there must be whether the payment would be sanctioned by the 

Scarlett for the plaintiff contended, that inas- 
much as the defendants had put no plea on the 
record denying assets, they must be taken to be 
in a condition to pay, and that the acknowledg- 
ment of the justice of the demand by both, and the 
express promise of one of them, were sufficient to 
take the case out of the statute. 

Abbott Ld. C. J. I am of opinion that the 
plaintiff must be nonsuited j the only count on 
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which he can pretend to recover, is on the account l^^^. 
stated and promise to pay- by the executors} I Tullock - 
think, as against an executor, an acknowledgement jy ^' a 
merely is not sufficient to take the case out of the Another, Ex- 
statute ; there must be an express promise. The rI^Sy.^ 
promise by one only is not enough to entitle the 
plaintiff to recover j there ought to be a promise by 
both. 

Nonsuit, (a) 

Scarlett and Lawes for the plaintiff. 
Many at for the defendant 



(a) See the judgments of the learned judges in Atkins v. 
Tredgoldy 2 B. & C. 23. 



GEORGE V. PRITCHARD. westmiv^.., 

Nov. 

jdssuMPsiT on a special agreement to sell and yendM^^rwnst 
assign to the plaintiff a lease of a public-house, of vendor of a 
which the defendant was possessed, and other j^ositTHetd, 
premises, for the sum of 2850/. ; with an averment that the ven- 
that the defendant undertook to make out a good bound to pro- 
and perfect title to the lease. There were also the ^"^^s j^jJ^J^ 

usual money counts. without an ex- 

The agreement, on which the action was brought, latbn to^^hat 
contained no stipulation for the defendant's title. ^^^^^ 
A deposit of 100/. was paid under it, and the 

VOL. I. F F 
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1826. defendant produced an abstract of his title to the 
Gboeok premises, without any account of that of the 
«• landlord. The attorney for the plaintiff insisted 
on the title of the landlord being produced, and 
on refusal rescinded the contract, and brought this 
action for the deposit The lease had sixty-four 
years to run. 

Abbott Ld. C. J« I think this action is not main* 
tainable. On looking to the agreement, I do not 
find a syllable to warrant the averment in the de- 
claration, that the defendant undertook to make 
out a good titie to the lease. Without such a 
stipulation, a party selling a lease is not bound to 
produce his landlord's titie, a thing which in most 
cases would be utterly impossible. The cases the 
other way are only cases in equity (^i), and although it 
might be true that a vendor, on a bill for a specific 
performance, could not compel a purchaser to take 
a lease, without showing the lessor's titie, still I 
shall hold that, in a court of law, the purchaser 
cannot recover his deposit on account of such 
titie not being produced, unless the vendor has 
expressly contracted to furnish his lessor's titie. 
The plaintiff must be called. 

Nonsuit. 

Gumey and F. Pollock for the plaintiff. 
Scarlett for the defendant. 



(a) Purvis v. Rayerf 9 Price, 4>88. and the cases cited tho'e. 



CASES 



ARGUED AND DECIDED 



1696. 



AT NISI PRIUS 

IN C. P. 



AT TH£ SITTINaS IN AND AFTER 



TRINITY TERM, 
7 Geo. IV. 1826. 



ADJOURNED SITTINGS AT WESTMINSTER. 



WEBBER t;. NICHOLAS. 

Case for a malicious arrest 

Wilde Seijt. for the plaintiff claimed the extra 
costs as part of the damages, and stated, that Lord 
Ettenborough had decided in Sandback v. Thomas, 
1 Starkie, N. P. C. S06., subsequently to the case 
of Sinclair v. Eldred, 4 Taunton, 7., that such costs 
were recoverable. 

Best C. J. I should myself have thought 
that my Lord EUenborough's opinion was the 

F F 2 



WxsnczKfUft, 
June 13. 

In an action 
for a maHdoos 
arrest, the 
plaintiff can* 
not recover 
damages for 
tbeextra costs. 
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correct one ; but I must hold myself bound by the 
decision of this Court, against the authority of 
a ^gle judge at Nisi Prius. 

Verdict for the plaintiff (a) 

Vaughan and WUde Seijts^ and Chitiy^ for the 
plaintiff. 
Sjpankie Seijt and Short for the defkidant 



(o) Doe V. Daviif I Esp. S58. Purton y. Honnor^ 1 B. ft P. 
205. 



June SO. 

The plaintiff 
repaired cer- 
tain leasehold 
premises held 
by the defend- 
ant under a 
covenant to 
repair, on a 
parol promise 
by the defend* 
ant to assign 
him his lease : 
Held, that the 
defiMidant, 
upon refusal 
to assign, was 
liable on an 
implied a»- 
raji9»«t^ to pay 
theplaintinfor 
suca repairs. 



GRAY w. HILL. 

j^ssuMPSTTf on a special agreement, to assign to 
the plaintiff a lease of certain premises, of which 
the defendant was possessed, in consideration that 
the plaintiff would put the premises in good and 
sufficient repair, within the covenant of the defend- 
ant in the lease. Averment, that the plaintiff did 
put the premises in repair, and breach that the 
defendant refused to assign the lease. There was 
a couiiM^ for work and labour, and the usual money 
counts* 

It was proved, that the premises had been ad- 
mitted by the defendant to be in extreme want of 
repair, and that the landloid had given the defend- 
ant notice of his intention to sue him on the cove- 
nant, unless the premises were put into safficient 
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repair within a certain time. Upon this it was i^^ 
verbally agreed between the plaintiff and the 
defendant, that the plaintiff should repair the 
premises, and the defendant would assign his lease 
to him. The plaintiff expended a c<Misiderable 
sum of money on the premises, and put them in 
complete repair. Upon his demanding an assign- 
ment of the lease, the defendant refused. 

Vaughan Seijt for the defendant, contended, 
that the agreement was void under the statute of 
frauds, and the plaintiff could therefore not recover 
damageis for the breach of it } the plaintiff under- 
took the repairs under the promise of an assign- 
ment, which promise was not binding. 

Wilde Seijt The defendant has had the benefit 
of the plaintiff's labour, and money expended at 
his request, and though he is not legally liable to 
assign the lease, the law upon his refusal implies a 
promise to compensate the plaintiff. S Fhillipps's 
Evidence, 67. 

Best C. J. The objection is a most dishonest 
one, but, if legal, must prevail. The 4th section of 
the statute is decisive against the plaintiff on the 
special count, but I think the plaintiff entitled to 
a verdict on the others. The plaintiff has expended 
this money for the benefit, and at the instance o^ 
the defendant ; the law will therefore imply a pro- 
mise not touched by the statute, nor within the 
danger of perjury guarded against by it; the 
agreement iB executed on the part of the plainti£& 

FF 3 
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1826. and the defendant is legally liable to remunmate 

GbatT ^^™ ^^^ w^^* ^® ^^ done. 

„ ^'^ The cause was then referred. 

Hill. 

mide Serjt. and Chitty for the plaintiff- 
Vaughan Serjt and Justice for the defendant. 



Wtt««««, WAKLEY i;- JOHNSON. 

for Mbd ^^" Case for a libel. 

rai evidence The libel Complained of, was published in a 
Sr h2 fin P^riocUcal work called the Medico^Chirurgical 
Ae habit of Journal^ to which the defendant, a physician, was 
defendant is a Contributor. The plaintiff* was editor of another 
inadmisBibie. medical and surgical work, called the Lancet^ and a 

witness for the plaintiff" was asked in cross examin- 
ation, whether he did not know that the plaintiff* 
had frequently published in the Lancet matters 
reflecting on the character of the defendant. 

The question was objected to by the counsel for 
the plaintiff^, on the authority of Mat/ v. Brown^ 
3 B. & C. 113., and it was argued that such libels 
were the subject of cross actions, and the question 
involved the opinion of the witness on writings 
which ought, if admissible at all, to be submitted to 
the jury. 

Por the defendant, Vaughan and Wilde Seijts. 
contended, that in Mai/ v. Brown such evidence 
was received at Nisi Prius, and not decided against 
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^gally^ in the arguments ia banco ; that such evidence 
r/e. was received in mitigation in Fhmerty v. Tipper^ 

le cause m * Campb. 76. i that if the libel complained of be in . •• 

letters, other parts of the correspondence are ad- 
fortbetz: ^ussiblej that here the parties were engaged in 
fee for a- ^^^^^ discussions, and the effect on readers of the 

libel published by the defendant would be ma^ 

terially affected by the knowledge that they were so 

engaged* 



INSOX 



ih. 



Best C. X The question is too extensive, and 
calls on the witness to give his opinion on any libels 
the plaintiff may at any time have published of the 
defendant in the Lancet. Such libels are the sub- 
ject of cross actions, and the proper remedy of the 
^ Jl^ defendant was to have appealed to the laws of his 
^^^^^ country, and not to have sought redress by libelling 

^/*^^ the plaintiff. The case of May v. Broxsm, though 

^^' it decides that particular libels are inadmissible, 

'^^ does not in express terms determine the general 

^^' question to be inadmissible, but I think the judg- 

'^ ^ ments of the learned judges in that case fairly war- 

^^' rant this conclusion. In cases of oral slander, 

id^ slanderous words of the plaintiff, spoken at the same 

coi^' time, are admissible ; and so are letters in a corre- 

spondence relating to the same subject matters. 
The question here is not so limited, and cannot 
f be put 

Denman C. S. and KeUy for the plaintiff. 
Faughan and Wilde Serjts. for the defendant. 
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1826. 



ADJOURNED SITTINGS IN LONDON. 



GciLBHAu, CHINN V. MORRIS. 

June 28. 

In trespass for Trespass, for an ossault and false imprisonment. 
S.!^"; Plea, not guUty. 

private indi- fhc defendant had given the plaintiff in charge 
denceofrea. to a constable for felony; the constable took the 
doS S- plaintiff to a police-office, where the magistrate dis- 
tiflTf having missed the charge, 

been guilty of ^ 

felony, is ad- 

"^^eonthc Spankie Serjt, for the defendant, admitted that 
in reducUon he had not sufficient evidence to prove the felony, 
^^ but proposed to show that the plaintiff had rea- 
sonable ground of suspicion. 

Wilde Seijt. objected that such evidence was in- 
admissible in this form of action; it might be 
otherwise in case for a false charge and defamation. 

Best C. J. I think this evidence admissible in 
reduction of damages. 
Verdict for the plaintiff, one farthing damages, (a) 

« 

Wilde Seijt. and J. Wilde for the plaintiff 
Sparikie Serjt. for the defendant 



(a) SelwjD*8 Nisi Prius, 910, 911. Starkie on Evidence, 
Part IV. 823. 
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18S6. 

ATtWOOD and Others v. GRIFFIN and Gvmm^ 

Another. Jmeaa. 

« 

jdssuMPsiT against the acceptors of a bill of ex- A b<md^ .. 
change for 600/. stated in the declaration to have bm oT«-* 
been drawn payable to one Peter Groves or his ^^^^■?^^, 
order» and accepted by the defendant so drawn, to (jUank) or 
and indorsed by the said Peter Groves to the S'hiJ^oir 

plaintifis. name as payee^ 

It appeared in evidence, that the bill was drawn the samerand 
and accepted, payable to (blank) or order, without ^®^^}^^ 
the name of any payee ; that it was bond Jide in that form. 
negotiated to Peter Groves^ who inserted his own 
name, and indorsed it to the plaintiffs. 

Spankie Serjt, for the defendants, contended, that 
the alteration made in a material part after the bill 
was accepted made it void ; that the insertion of 
the name of a payee made the bill of a different 
character, the indorsement of such payee being 
necessary to its circulation; whereas a bill ac- 
cepted in blank would be at most but payable to 
bearer j Master v. Miller, 4 T. R. 320. 5 T. R. 
367. ; and that, at all events, there was a variance 
between the bill set out and the one really ac- 
cepted by the defendant. 

For the plaintiff it was answered, that a person 
who accepted a bill in blank gave authority to any 
bond Jide holder to insert his name as payee ; that 
such an alteration merely pursued such authority, 
and did not alter the character of the bill, or 
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18S6. the liabilities on it Cruchley v. Qarancef 2 M. 

Attwood and ** ^* J^^* 



Others 

o. 

GaiFFiN and 

Another. 



Best C. J. I think the objection not valid. 
The only difficulty I have had is in the misde- 
scription, but the case cited for the plaintiffi decides 
every point : it is true that there the bill was de* 
clared on both ways, but my Lord EUmborougV^ 
judgment is express, that one who accepts a bill in 
this form undertakes to be answerable for it in the 
shape of a bill. That being so, he undertakes to be 
answerable for it in the form which a bomdjide 
holder has a right to give it, and the description in 
the declaration is made out against him. No new 
stamp is necessary ; the first stamp gives authority 
for the insertion. 

Verdict for the plaintiffi. 

Wilde Serjt. and F. Pollock for the plaintiffs. 
Spankie Seijt. for the defendants. 



OoTLDttALt, 

A joint and 
iereral prcK 
miisory note» 
atathorter 
date than six 
monthaysiffned 
tr^ more nan 
fizindividua]f» 



PERRING and Others v. DUNSTON. 

This was an action on a joint and several promis- 
sory note. The note appeared to be signed by 
seven persons besides the defendant, and was for 
1000/. payable at three months to plaintiffi or 
order. 



not appearing 

to be made by persons in partnership for the porpoMs of banking, may be good and 

^ralid in law. 
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^d^im^Seijt., for the defendant, objected, that the 
note was void, being on the face of it an infringe- 
ment of the privilege granted to the Bank of Eng. 
landf under 21 G. 3. c. 60. s. 12., and he cited 
Broughton v. Manchester Waterworks, 3 B. & A. 1. 
and he distinguished this case from Wigdn v. 
Fwaler, 1 Stark. N. ?• C. 459. on the ground that 
in that case the note did not appear on the face of 
it to be made by more than six persons. 



4«7 



18d6. 



nnuuNoaod 
Othen 

V. 
DuNfTOH. 



Best C. J. I agree with the opinion given by 
my Lord EUenborough in Wigan v. Foneier, and I 
think that, taking all the Bank acts [cC) together, 
the object of the legislature was to give protection 
against rival Banks only. It does not appear that 
this note has any relation to persons in partnership 
for the purposes of banking. The case of Broughton 
V. Manchester Waterworks goes upon the fact of 
the defendants being a corporation. I think the 
note valid. 

Verdict, by consent, for the defendant's pro- 
portion. (Jb) 

Taddy Seijt. and Campbell for the plaintiff. 
Adams Serjt for the defendant 



(a) 8 & 9 W. & M. c. 20. 6 Anne, c. 22. 8. 9. \S G. 2. c. 18. 
B. 5. 21 G. 3. c. 60. 8. 12. 

(6) The clause in the 15 G. 2. c. 13., which incapacitates cor- 
porations or partnerships of more than six persons from being 
acceptors of bills of exchange, or making promissory notes, 
draws no distinction between the two classes so incapaci- 
tated. It seems, therefore, that the case of Wigan v. Faoderf 
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1936* 



Pberino and 
Others 

DimsTOM. 



1 Stark. N. P«C.459.y if recognized as an authority' to Aow that 
partnerships of more than six persons may accept bills, or make 
notes, unless they are established for banking purposes, would 
equally prove that corporations, not established for banking 
purposes, may do so also, as far at least as any objection arising 
on the Bank acts is relied on to prevent them. In the case, 
however, of Broughton v« Manchester fFaterworks Compamf^ 
S B.& A. 1., the illegality of such acceptances by corporations 
was assumed by all the judges, and as they all concurred in 
distinguishing that case from Wigan v. Fotofer, on the ground 
that in JFigan v. Fender the irregularity did not appear on the 
face of the note, and on that ground on/y, it is clear that they 
considered the note there as really irregular under the Bank acts. 
The reasons, therefore, given by Best C J. in favour of the 
validity of the note in the principal case, seem opposed to the 
opinion of the judges in Broughton v. Manchester Watenoorhs 
Company • But, even if the authority of that case be adhered 
to, the decision in the principal case aeems right, on the ground 
that the making of a promissory note by more than six persons, 
not appearing by the terms of the note, or in any way shown, to 
be connected together in any other transaction, is not a making 
of a note by persons ^' united or to be united in covenants or 
partnership exceeding the number of six persons," according CO 
the words of the statute. 
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WESTERN CIRCUIT. — EXETER. 
Coram Littlboalk J. 



SNOOK V. SOUTHWOOD. 

This was an issue on a mandamus. 

The plaintiff had obtained a special jury, but by 
some mistake the distringas was not sent into the 
country in time, and the jury were not properly 
summoned ; seven however attended, and on the 
counsel for the plaintiff praying a taks, Wilde 
Serjt, for the defendant, objected, that the trial 
ought not to proceed, and contended, that by the 
6 G* 4. c. 50. s. SO. the parties were bound to try 
by the jury struck and summoned according to the 
act ; that the defendant had relied on the plaintiff 
taking care that the special jury should be properly 
summoned, or he would have himself obtained one ; 
that allowing the trial to proceed would enable a 
party at all times to deprive the other side of the 
advantage of a special jury ; and he stated that 
Burrough J., at the preceding circuit at ^in- 
Chester^ refused to try an information by the 
Attdmey^Generalj because the distringas for the 
special jury had not been sent in time properly to 
summon the special jury. 



EXBTSB, 

July 84. 

Where the 
plaintiff had 
obtained a 
special iury, 
but had neg« 
lected duly to 
summon 
them: Held, 
on the de^ 
fendant s ob- 
jecting to pro- 
ceeding in the 
cause, that on 
the appear- 
ance of some 
of the special 
jurors the 
plaintiff was 
entitled to 
pray a taUs^ 
and to proceed 
in the trial; 
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Smook 

V. 
SoOTHWOOD. 



For the other side it was argued, that the plain- 
tiff only was prejudiced by his own negligence in 
not having a full special jury, the defendant not 
having applied for a special jury, which he ought 
to have done, if he sought to have the advantage of 
one; that the case relied on proceeded on the 
ground of its being a criminal case. 

LiTTLEDALB J., after consulting with Gaselee J., 
said that the cause ought to proceed ; that it was 
not uncommon for both parties to summon a special 
jury, in order to secure their attendaqce. 

The cause was proceeded in, and a verdict taken 
for the plaintiff subject to a special case, (a) 

Merewether, Bernard, and Coleridge for the 

plaintiff. 
Wilde Serjt., C. F. WilUams, and Manning for 

the defendant 

(a) ^oft ▼. Mfd^ONTQ/I, 4 M. & S. 467. 



EzBTBAy 

When the 
witnesses in a 
cause are or- 
dered out of 
Court, the at- 
torney in the 
cause may re- 
roain, and be 
afterwards 
called atawit* 



POMEROY V. BADDELEY. 

This was an issue from the Vice-Chancellor, to 
try whether a commission of bankrupt against 
Roger Pomeroy the younger was good and valid 
in law. 

Wilde Seijt, for the defendant, applied to the 
Court, that the witnesses intended to be called on 
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botk sides should go out of Court Williams in- 1886. 

«sted that the attorney for the defendant, whom it "^^ 
was intended to call for the defendant, should v. 

leave the Court, or he would not he received. addilby. 

On Wilde Seijt stating that the attendance of 
the attorney was necessary to enable him to con* 
duct the cause. Littjledale J. said that an attorney 
™ not within the role. «id nnght re»uu„. «,d J 
be admissible as a witness, his assistance being 
in most cases absolutely necessary to the proper 
conduct of a cause, (a) 

Verdict for the defendant. 

C. F. WiJUams^ Selwyn^ and Manning for the 
plaintiff. 

Wilde Serjt, Meresoether^ and Erskine for the 
defendant 



(a) Cont« Rex v. Wehht coram BeH J. 1819. Stark. Evidence, 
Fkurt IV. 17SS ; where, however, it does not appear that appli- 
cation was made to allow the witnese to remain. 
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f ««^' REX t;. ELLIS. 

Anexamin- This WHS an indictment for felony, which had 
ation of a pn- been removed by certiorari into the Court of Kincr's 

soner cnarecd ^ • o 

with a felony. Bench, and was sent down for trial by writ of 

taken without mr • • p-.i-,« 
threat or pro- -^^* -Tnzfty, 

inise, by aue«- The examination of the prisoner, taken before 

themi^strfl^ the Committing magistrate, was offered in evidence. 

^Sn ^'ad- ^^ appeared that part of the examination was 

missibie in cvi- elicited by questions put by the magistrate, the 

®°^®' prisoner having claimed the right of his attorney's 

attendance and . assistance, which the magistrate 

had refused to permit. No threat or promise was 

used by the magistrate. 

It was objected by TFilde Seijt., on the authority 
of Res V. Wilson, 1 Holt, N. P. C. 597-, that an 
examination so obtained was inadmissible against 
a prisonei\ 

LiTTLED ALE J. It is Stated in Starkie's Mudtncej 
Appendix, Part IV. 52., where the case quoted is 
also noticed, that Mr. J. Holroyd received an 
examination to which there was this objection ; I 
think his decision the correct one, and^ that the 
evidence is upon principle admissible. 

His Lordship then suggested, that as the prisoner 
had been refused professional assistance, the case 
should not be further pressed : this was assented to 
by the counsel for the prosecution, and the prisoner 
was acquitted. 
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C. F. Williams, Tjfrrel, and Coleridge, for the 1826. 
prosecution. 

Wilde Serjt and Praed for the prisoner. 




WELLS. 



Coram Littledalb J. 



REX I'. DOWLING and Another. w^tt^ 

Aug, 8. 

Indictment for highway robbery, laying the of- In an indict- 
fence in the parish oi St. Thoma^^ Pensford^ in the i^nyjHsnot 

county oi Somerset. necessary to 

"^ prove amrma 

•• tively, for the 

BompaSf objected that there was no proof for the that suchT' 
prosecution, that there was any such parish in the p^^^af t*;ftt 
county, all the witnesses swearing to the parish dictmentex- 
ofPensford, and not St. Thomas, Pensford. SuSy'*''' 

LiTTLEDALE J. The objcction is not valid : I once 
reserved a case from the Oxford circuit on this 
ground ; a great majority of the Judges held, that 
it was not necessary to prove affirmatively in the 
case for the prosecution, that such a parish as that 
laid in the indictment exists within the county; 
and they expressed a doubt how they should hold, 

VOL. I. G G 
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1826. even where it was proved negatively for the pri- 
j^g^' soner that there was no such parish. 
V. Prisoners acquitted. 

DowLiNO and 
Another. 

Bompas for the prisoners. 



WELLS. 



Coram Gaselse J. 



Wblls, bushel and Others, Assignees of W. MILLS, 
^'«- "• a Bankrupt, v. BARRETT. 

A judgment TrOVER. 
for conspiracy, 
to bribe a per- 

8on(9ummoned For the plaintiff, the bankrupt, who had 
^Information received his certificate and released his assignees, 
against the was Called as a witness. He was obiected to 

revenue laws,) . i. . u r * c tV _^ 

not to appear as -incompetent by reason of infamy. To support 
justices of the *'^^ objection, au examined copy of a judgment of 
peace, renders the Court of King's Bench, against the said 
conwrted'in. W. MHls and Samuel Pain, on an information by 
competent as ^^g Attorney General^ was put in. The information 

charged, that a certain information was laid before 
two justices of the peace against the said W. Mills, 
for harbouiing and concealing smuggled spirits, 
whereby a forfeiture of 100/. had accrued to the 
informer ; that one J. Hunt was summoned to 
appear as a witness before the said justices, on the 
hearing of the said information ; and that the said 
W. Mills and Samuel Pain, wickedly and malici- 
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ously intending to obstruct, &c. the due course of 1826. 
law and justice, did wickedly, and maliciously, BnsmTMd 
and unlawfully conspire, &c. to persuade and Otben 
hinder the said Hunt from appearing as a witness ; Baebett. 
and in pursuance of such conspiracy did promise 
the said Hunt a certain sum of money, to induce 
him to absent himself, &c., and the said Hunt did 
in consequence of such unlawful persuasion absent 
himself, &c. ; of which offence the said W. MiUs 
and Samuel Pain were convicted, and the said 
W. Mills was. adjudged to pay a fine of 200A 

In support of this objection, it was contended 
that the witness stood convicted of an offence, the 
tendency of which was to introduce falsehood into 
the course of justice, and to obstruct the due 
administration thereof; and Clancey^^ case, For» 
tescue, 208., was relied on as directly in point 

For the plaintiff it was argued^ that in Clanc^^B 
case the witness had received an infamous judg- 
ment, and that in that case the judicial proceeding, 
from which the witness had been bribed to absent 
himself, affected life. 

Gaselee J., after consulting with Littledale J., 
said, I entertain no doubt on the subject; the 
essence of the offence of which the witness is 
convicted is the attempt to pervert the course of 
justice, and that by corrupting a witness. The 
magnitude of the judicial proceeding which it is 
attempted to obstruct is immaterial ; the attempt 
to pervert is the same, whether it be on a charge 
for high treason or a misdemeanour ; nor is it 

o G 2 



436 



CASES AT NISI PRIUS. 



1826. necessary that the crime be visited with an infamous 
BusHELand judgment This is directly within the principle of 
Clanc€j/*s case, and the witness must be rejected. 



Others 

V. 

Barrett. 



Taunton and C. F. Williams for the plaintiffs. 
Wilde Serjt. and Jeremy for the defendant 



BRISTOL. 



Beibtol, 
Aug, 18. 

In assumpsit 
for the breach 
of warranty of 
soundness of a 
horse, the de« 
fendant having 
refused to take 
back the horse, 
the plaintiff is 
entitled to re- 
cover for the 
keep, for such 
time only as 
would be re- 
quired to re- 
sell the horse 
to the best 
advantage. 



Coram Littledale J. 

MCKENZIE V. HANCOCK. 

This was an action of assumpsit on the warranty 
of a horse. The declaration contained the usual 
allegation, that " the plaintiff had been put to 
great charges and expence in and about the feed- 
ing, keeping, and taking care of the horse/' 

It was proved on the part of the plaintiff, that 
he had offered to return the horse to the defendant 
on discovering its unsoundness, but that the 
defendant refused to receive him. The plaintiff 
also gave evidence of the expences of keeping him 
till the commencement of the action. 

Littledale J., in his directions to the jury, 
said, that with respect to the expences of keeping 
the horse, though a contrary doctrine very generally 
prevailed, he was of opinion that the plaintiff was 



SUMMER ASSIZES, 7 GEORGE IV. 497 

entitled to recover these expences for such a period ^^^^ 
only as, under all the circumstances of the case, the M'Kenzib 
jury might fairly consider a reasonable time for the „ *'• 
purpose of re-selling the horse ; that the practice of 
recovering damages for the keep of the horse in 
actions of this sort was entirely of modern date. 
According to the old doctrine, it was the duty 
of the purchaser, upon refusal of the seller to 
rescind the contract by taking back the horse, to 
sell him immediately ; and for this reason, declara- 
tions in actions upon warranties, in the old entries, 
contain no statement of such damages. He 
thought, however, that the plaintiff was entitled to 
recover these expences for so long a time as might 
reasonably be occupied in endeavouring to sell the 
horse to the best advantage. 

Verdict for the plaintiff, 

C. F. Williams and Carter for the plaintiff. 
Wilde Serjt. and Gunning for the defendant 
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ABANDONMENT. 

When a vessel has been driven on 
shore, and* so damaged as to be 
unfit to proceed on her voyage 
without incurring an expence ia 
repairs equal to ner value: Held, 
that the insured may recover for a 
total loss, although no notice of 
abandonment had been given to the 
underwriters. Cambridge v. An- 
dersouy Page 60 

ACTION. 

See Ancient Lights. Assumpsit. 
Bills of Exchange, 10. Bubble. 
Consequential Damage. Hus- 
band AND Wife, 1. Practice, 20» 
Sale, 2. Sheriff. 

1. A foreign consul, resident in Eng- 
land, and receiving a salary from 
his own government, cannot main- 
tain an action for the trouble and 
labour he has been put to, in trans- 
acting business for merchants here, 
in which he acted as the officer of 



his own government, and in confor- 
mity to their express instructions 
De Lenta v. Haldimand, Fage W) 
2 The withdrawing a juror by con- 
sent of the parties is no bar t(i a 
future suit on the same caube of 
action. Sanderson v. Nestor, WJ 

ADMISSIONS. 
See Bills of Exchange, 4. 

Held, that a qualified acknowledg- 
ment of a sum dui' to die plaintili 
would not entitle him to recover 
upon a count on an account stated 
Evans v. Verity^ 239 

ADVERSE WITNESS. 

On the trial of an issue from the Court 
of Chancery, with power to the 
plaintiff to examine the defendant 
as a witness : Held, that as a mat- 
ter of right, plaintiff's counsel 
might cross-examine the defendant, 
although called as his witness ; the 

G G 4* 
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defendant standing in a situation 
necei<sarily adverse. Clarke v. 
Sqffiry, Page 126 

AFFIDAVIT. 

1. A party may be indicted for per- 
jury in an affidavit, which cannot, 
from certain omissions in the jurat, 
be received in the court for which 
it is sworn, the perjury being held 
complete at the time of swearing. 
Rex V. Haile^f 94 

2. In an indictment for perjury, in an 
answer to a bill in Chancery : Held, 
that the recital in the jurat of the 
place where the answer purports to 
be sworn, is sufficient proof that 
the oath was administered at the 
place named. Rex v, Spencer, 97 

AGENT. 
See Principal and Agent. 

AGREEMENT. 

See Contract 1, 2. Evidence, 2, 3. 
Landlord AND Tenant, 3. Prim- 
age. Sale, 3. 

The defendant, by a written agree- 
ment, expressed to be made by 
himself on behalf of A. B. of the 
one part, and the plaintiff of the 
other part, stipulated to execute a 
leasee of certain premises to the 
plaintiff. These premises were 
proved to belong to A. B,: Held, 
that the defendant was personally 
liable. Notion v. Herron^ 229 

AMENDMENT. 

See Costs. 

ANCIENT LIGHTS. 

Where the owner of a house divided it 
into two tenements, and let one of 
them : Held, that the lessee was 
liable to an action on the case for 
obstructing windows existing in the 
landlord's house at the time of the 



demise, though of recent con- 
struction, and though no stipula- 
tion was made against the obstruc- 
tion. Riviere v. Botoer, Page 24 

« 

APOTHECARY. 
See Evidence, 23. 

1. In an action by payee of a pro- 
missory note, expressed to be " in 
consideration of the payee's care and 
medical attendance bestowed on 
the maker:" Held, that evidence 
was admissible to show the consi- 
deration to have been medicines 
furnished and services performed as 
an apothecary ; and if that was 
proved, that the plaintiff could not 
recover without bringing himself 
within 55 G. 3. c. 194. «. 21. Blogg 
v. Pinkers, 125 

2. The statute of 6 G4. c. 133. *.?., 
enacting that the common seal of 
the Society of Apothecaries of the 
city o^ London shall, be received as 
sufficient proof of the authenticity 
of the .certificate to which such 
seal is affixed, does not make such 
certificate evidence, without proof 
that the seal affixed is the genuine 
seal of the Society. Chadwick v. 
Bunningy 506 

3. A general certificate of qualifica- 
tion to practise, without limitation 
as to time or place, is sufficient 
under the 55 G. 3. c. 194>. to enable 
an apothecary to sue on a bill for 
medicines, &c. furnished to patients 
in London, though on the back of 
such certificate is indorsed a receipt 
for four guineas, proved to have 
been paid afler the commencement 
of the action ; which sum the 19th 
section directs to be paid, and the 
receipt endorsed, where persons, 
originally qualified by their certifi- 
cate to practise in the countrrt 
obtain the privilege of practising in 
London, Id. 307 
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ARBITRATION. 

1. Award held good though made by 
an umpire, the arbitrators bavins 
no authority to appoint one, and 
though he examined the parties 
separately, they having attended 
him, and made no objection. Mat- 
son V. Trovoery Page 17 

2. Award held sufficient, though in 
the form of an opinion. Ibid, 



ARREST. 
See Malicious Arrest. 

TICE, 20. 



Prac- 



1. A sherifTs officer having a writ 
against A, B., tells him that he has 
a writ against him, upon which 
A. B. says, " Very well, I will 
come to you immediately," and 
shortly afterwards makes his es- 
cape, without having been touched 
by the officer : Held, that this was 
no arrest. ^Russen v. Lucas, 26 

2. A constable directed by the de- 
fendant to take the plaintiff on a 
charge of felony, told the latter, 
** You must go with me," upon 
which the plaintiff, without further 
compulsion, attended the consta- 
ble : Held, that this was a sufficient 
imprisonment to support an action, 
and that the plaintiff failing in 

. proving the imprisonment as laid, 
might recover on the count for a 
common assault. Pocock v. Moore, 

821 

ASPORTATION. 

Two prisoners indicted for horse- 
stealing in county A., were found 
in joint possession of two horses in 
that county, which they had jointly 
taken at different times and places 
in county B. : Held, that evidence 
could be given of one only of the 
takings in county jB., each tak- 



ing being a separate felony, and 
that the prosecutor's counsel must 
elect on which to proceed. Rex v. 
Smith, Page 295 

ASSAULT AND BATTERY. 

SeQ Pleading, 2. Practice, !?• 



ASSAULT AND FALSE LMPRI- 
SONMENT. 

1. In an action against a magistrate 
for false imprisonment : Held,, that 
a conviction filed at the quarter 
sessions was no justification of the 
defendant, where it appeared to 
have been framed upon a different 
statute from that of the commit- 
ment. Rogers v. Jones, 129 

2. A constable directed by the de- 
fendant to take the plaintiff on a 
charge of felony, told the latter, 
" You must go with me," upon 
which the plaintiff, without further 
compulsion, attended the constable: 
Held, that this was a sufficient im- 
prisonment to support an action, 
and that the plaintiff failing in prov- 
ing the imprisonment as laid, might 
recover on the count for a com- 
mon assault. Pocock v. Moore, 321 

S. In trespass for false imprisonment 
against a private individual, evi- 
dence of reasonable suspicion oi 
plaintiff's having been guilty of 
felony, is admissible on the general 
issue in reduction of damages. 
Chinn v. Morris, 424t 

ASSIGNEE. 
See Bankrupt, 5. 

ASSUMPSIT. 

1. A. without authority indorses a 
bill of exchange to A. 6^ B. who 
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receive the amount from the ac- 
ceptor. Semble that the acceptor, 
discovering the money to have 
been paid on a mistake of facts, 
mav recover it either as money 
haa and received by A. & B. to his 
use, or as money paid by him to 
A's. Efist Jndiq Company/ v. 
Prince, Page 407 

2. The plaintiff repaired certain lease- 
hold premises held by the defend- 
ant under a covenant to repair, on 
a parol promise by the defendant 
to assign him his lease : Held, that 
the defendant upoir refusal to as- 
sign, was liable, on an implied as' 
wmpsity to pay the plaintiff for such 
repairs. Gray v. Hillf 420 



ATTORNEY. 

See Attorney's Bill, 1,2,3. Bailee. 
Evidence, 35. Practice, 5. 20. 27. 
Privileged Communications, 3. 

1. The privilege of not being ex- 
amined to such points as have been 
communicated to an attorn^ while 
engaged in his professional capa- 
city, extends only to those com- 
munications which relate to a cause 
or suit, existing at the time of the 
communication, or then about to 
be commenced. JViUiamsw. Mundicj 

34 

2. The conduct of a cause by an 
attorney, in the name of A. i?., 
does not make A. B. liable in tres- 
pass for acts done under a^.Jh. in 
such cause without some evidence 
of a retainer. Crook v. Wright^ 

278 

3. It is a good defence to an action 
on an attorney's bill, that the costs 
sought to be recovered were in- 
curred through inadvertence and 
want of proper caution on the part 
of the attorney. Montriouv.JefferySy 

317 



ATTORNEY'S BILL. 
See Attornxt, 3. 

1. In an action on an attorney's bill: 
Held, that searching at the judg- 
ment office to ascertlEiin whether 
satisfaction had been entered on 
the roll in an action between A, 
and B,; and also whether issue 
had been entered in such action ; 
also whether issue had been dock- 
etted in such action, were not 
taxable items within the 2 G. 2. 
c, 23. s. 23. Fenton v. Correa, 

Page 262 

2. In an action on an attorney's bill : 
Held, although the plaintiff could 
not recover a particular item, be- 
cause <^ the fees, charges, and dis- 
bursements," included in it were 
not specified pursuant to the sta- 
tute 2 G. 2. c. 23., that he might 
nevertheless recover the residue of 
the bill, as to which the provisions 
of the statute had J»een complied 
with. Drew v. Clifford, 280 

3. ^* Attending A. and B,, the pro- 
posed bail of the defendant, and 
examining them as to their compe- 
tency to justify;" — " attending the 
plaintiff in several actions com- 
menced against the defendant, and 
arranging with him to take cog- 
novits therein ;*' are taxable items m 
an attorney's bill within the 2 G. 2. 
c. 23. 1.23. WaUy.CoUifUy 284 



AUCTION. 

See Title, 2. Vendor and Pur- 
chaser, 2. 

A lessee of lands subject to a cove- 
nant against certain obnoxious 
trades, with a proviso for re-en- 
try, grants under-leases of houses 
erected on the land, not containing 
a similar covenant and, proviso: 
Held, that a purchaser by auction 
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of houses on the same land, and of 
the improved ground rents of the 
houses so under-let, might recover 
back his deposit money, this omis- 
sion in the under-leases not having 
been mentioned in the conditions 
of sale. Waring v. Hoggart^ Page 39 

AWARD. 
See Arbitration. 

BAIL BOND. 
See Variance^ t. 

BAILEE. 

If an attorney pays into his bankers 
money of his clients, mixing it tvith 
his own, and the bankers fail, the 
attorney is liable to make good the 
loss. Robinson v. JVard^ 274 

BAILIFF. 
See Practice, 20. 

BANK ACTS. 
See Bills of Exchange, 1^. 

BANKER. 
See Lien, 2. Order* 

1, Payment by bankers to one of 
several trustees, of the proceeds of 
stock sold out under a joint power 
of attorney from the trustees, does 
not discharge the bankers as against 
the other trustees, unless previ- 
ously authorized by them* Stone 
V. Marshy 364? 

S. Where bankers, employed to re- 
ceive dividends in the funds, had in 
their own books credited their em- 



ployers with the dividends as re- 
ceived, and had allowed them to 
draw without having any other 
funds in their hands : Held, that 
the bankers were bound by the 
entries so acted on, though not 
communicated, and that they could 
not set up as a defence, that the en^ 
tries had been fraudulently made 
by one of the partners, the money 
never having been received by the 
house. Hume v. BoUand^ Page 371 

BANKRUPT. 

See Declarations, 3* Parol Evi- 
dence, 3. 

1. A commission issued at the in- 
stance and request of the bankrupt 
is good at law. ShaV9 v. WiUiamSj 19 

2. A person carrying on business at 
Warwick came occasionally to 
London to make purchases for his 
trade, and while in London was 
frequently at the counting-house of 
C, with whom he dealt, and where 
other persons were in^the habit of 
calling upon him : Held, that de- 
siring C. to deny him to a creditor, 
whom he expected to call, and con- 
cealing himself in C.'s house when 
the creditor called, was an act of 
bankruptcy. Ctirteis v. Willes^ 58 

S. A trader having goods lying in 
wharf, deposits blank delivery notes 
with a creditor to cover advances 
made, and becomes insolvent. The 
creditor, upon notice of the insol- 
vency, fills up the blanks with his 
own name, and takes possession of 
the goods on the day before the 
trader commits an act of bank- 
ruptcy. In trover by the assig- 
nees against the creditor: Held, 
that the goods so taken possession 
of were not within the 21 7. 1, 
c. 19. ^. 11. Held, also, that goods 
lying in the bankrupt's name on 
any part of the day of the bank- 
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ruptcy were within the statute. 
Held, also, that goods of the bank- 
rupt lying in wharf in the names 
of his agents, and for which he 
had given delivery orders in his 
own name, were not within the sta- 
tute, there being no reputed owner- 
ship. Arhouin v. Williams^ Page 72 

4. Where the sheriff, having paid over 
the proceeds of goods taken under 
2l Ji, fo. against «/. ji,, was sued 
in trover by the assignees of «/. A, 
under a commission of bankrupt, 
and gave notice to the creditor to 
defend the action, and upon his re- 
fusal let judgment go by default, 
and paid over the value of the 
goods to the assignees : Held, that 
the sheriff was not bound to de- 
fend the action, but might recover 
against the creditor the money paid 
him, upon proving the validity of 
the bankruptcy. Austen\,Ward^\\S 

5. The assignee of a bankrupt, lessee 
of certain premises, chosen on 15th 
November y 1823, kept the bankrupt 
in the premises, carrying on the 
business for the benefit of the cre- 
ditors until April following, and 
himself occasionally superintended, 
but on the 22d December^ 1823, 
disclaimed the lease by letter to the 
landlord : Held, that the assignee, 
notwithstanding such disclaimer, 
had elected to accept the lease by 
using the premises for the benefit 
of the creditors. Clark v. Hume, 

207 

6. Payment by weekly instalments in 
discharge of a debt for goods sold 
to the bankrupt is not a payment 
** in the usual and ordinary course 
of trade and dealing," so as to be 
protected by the 19 G.2. c.32. s. 1. 
BoUon V. Jager, 265 

BARON AND FEME. 
See HusBAKl) and Wife. 



BARRATRY. 

See Ship, 2. 

BENEFICIAL OCCUPATION. 
See Landlord and Tenant, 5. 

BILLS OF EXCHANGE AND 
PROMISSORY NOTES. 

See Evidence, 18.36 46. Insolvent 
Debtors. Laches, 2. Lien, 2. 
Limitations, Statute of, 1, 2. 
Notice of Dishonour>1.4. Prac- 
tice, 3. 8. Usury, 2. 

1. A bill having been dated by mis- 
take 1822, instead of 1823, the 
agent of the drawer and acceptor, 
to whom it had been given to be 
delivered to the indorsee, without 
their knowledge or consent, cor- 
rected the mistake: Held, that such 
alteration did not vacate the bill. 
Brutt V, Picard, Page 37 

2. The plaintiffs, bankers, discounted 
for the defendants, bill-brokers, a 
bill of exchange which the latter 
did not indorse. The signatures of 
the drawer and acceptor (the latter 
of whom kept an account with the 
plaintifis) were forged : Held, that 
the defendants were liable to re- 
fund the money, and that the fact 
of their having paid over the amount 
to the indorsee, for whom they were 
brokers, would not relieve them 
from their liability. Fuller y. Smithy 

49 

3. In an action by payee of promis- 
sory note, expressed to be ** in 
consideration of the payee's care 
and medical attendance bestowed 
on the maker :'* Held, that evidence 
was admissible to show the consi- 
deration to have been medicines 
furnished and services performed 
as an apothecary ; and if that was 
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proved, that the plaintiff could not 
recover without bringing himself 
within 55 G. S. c. 194.. s. 21 . Blogg 
V. Pinhersy Page 125 

4. The plaintiff in assumpsit gave in 
evidence an admission of the de- 
fendant, that he owed 147/. on a 
bill of exchange which had been 
returned dishonoured : Held, that 
such acknowledgment was admis- 
sible, though no notice to produce 
the bill had been given : Held, also, 
that interest was not recoverable 
unless the bill was produced. Fryer 
V. Brcwjif 145 

5. Where two indorsements of the 
same party appeared on a bill of 
exchange, with an intermediate one 
of another person : Held, that the 
first indorsement must be presumed 
to have been made before the bill 
became due, ib, 

6. A letter directed " Mr. Haynesy 
Bristol," containing notice of the 
dishonour of a bill, was proved to 
have been put into the post-office : 
Held, that this was not sufficient 
proof of notice, the direction being 
too general to raise a presumption 
that the letter reached the parti- 
cular individual intended. Walter 
V. Haynes, 14-9 

7. In an action against the drawer of 
a bill of exchange, dated *^ Man- 
chester ;" Held, that it was sufficient 
evidence of his having had notice 
of its dishonour, to prove that a 
letter, containing such notice, had 
been put into the post-office in Zon- 
doriy directed to him " Manchester" 
Mann v. Moors, 249 

8. The drawer of a bill of exchange 
accepted generally (after the 1 & 
2 G. 4. c. 78.), added the words, 
" Payable at Ransom and Co., bank- 
ers, London,* without the know- 
ledge of the acceptor, and then 
indorsed it for valuable consider- 
ation, the bill being overdue and 



the indorsee privy to the alteration : 
Held, that the acceptor was dis- 
charged. Macintosh v. Hay don ^ 

Page 362 

9. If a bill, payable at a given time 
after date, be for a specified sum, 
^* with lawful interest for the same," 
interest shall be computed from the 
date. Doman v. Dibden, 381 

10. An action may be maintained on 
a lost bill of exchange, if the loss 
did not happen till after the bill 
became due. Glover v. Thomsony 

403 

See contra. Dart v. Hinksy 404. n. 

and Hansard v. Robinson, 404. n. 

11. A bona fide holder of a bill of ex- 
change, accepted payable to {filanJc) 
or order may insert his own name 
as payee, and indorse the same, 
and the bill may be declared on in 
that form. Attwood v. Griffiny 425 

12. A joint and several promissory 
note, at a shorter date than six 
months, signed by more than six 
individuals, not appearing to be 
made by persons in partnership for 
the purposes of banking, may be 
good and valid in law. Perring v. 
Dunstony 426 

BOND. 

See Guarantee. Replevin Bond 

In debt on bond in the penalty of 120/. 
conditioned for the repayment oi 
the same sum with lawful interest : 
Held, that interest w.as recoverable 
beyond the penalty, to the amount 
of the damages laid in the declar- 
ation. Francis v. . Wihony 105 



BRIDGE. 

A bridge used only on occasion oi 
floods, and lying out of and along, 
side the road commonly used : Held , 



446 



INDEX. 



a public bridge, and the county 
liable to repair. Rex v. Inhabitants 
ofDevon^ Page 144 

BROKER. 

See Frauds, Statute of, 2. 
Trover, 2. 

The plaintiffs purchased by die order 
of T, and Co., of RydeVi to whom 
they were known as brokers, 110 
bales of cotton. The contract was 
regularly entered in the plaintiff's 
books as a purchase and sale by 
brokers, and brokerage charged to 
both parties. Bought and sold notes 
were delivered, not disclosing the 
names of principals, but charging 
brokerage to both. T. and Co. and 
Ryder were not known to each 
otner as concerned in the dealings. 
The plaintiffs paid Ryder for the 
cottons, and handed them over to 
T. and Co., with a bill of parcels in 
' their own names : Held, that the 
plaintiffs were principals in the pur- 
chase of Rydery and sale to T. and 
Co. Kilhy v. Wihon, 178 

BUBBLE. 

The defendant had been employed as 
the plaintiff's agent in raising a 
loan for establishing a colony on 
the coast of Honduras^ and as such 
had received deposits from sub- 
scribers, and had given scrip certi- 
ficates, on which it was stated jthat 
the loan was for the use of the 
Poyais state : Held, that it was in- 
cumbent on the plaintiff to prove 
the existence of such a state, on 
the ground that the parties to a 
mere bubble to deceive the public 
could not maintain an action against 
each other. McGregor \, Lowe, 57 

CARRIER. 
See Evidence, 2, 3. 



CERTIFICATE, 
See Apothscart, 2. 

CERTIORARI. 
See Practice, 19. 

CHARACTER. 
See Evidence, 40. 

CHECK. 

See Sale, 4. Secondary Evidence,3. 

COMMISSION. 
See Bankrupt, I. 

COMMITMENT. 

See Conviction. 

CONDITION PRECEDENT. 

See Sale, 3. 

CONFESSION. 

See Evidence, 49. 

CONSEQUENTIAL DAMAGE. 

The London Dock Act, 39 & 40 G. 3. 
c. 47. s. 151. enacts, that no action 
shall be commenced against any 
person, for any thing done in pur- 
suance of tliat act, after six calendar 
months next after the fact com- 
mitted. The London Dock Com- 
pany had, two years before the 
commencement of this action, un- 
dermined the wall of a wharf; in 
one undivided third part of which 
the plaintiff*s father then had a 
life-interest, with remainder to his 
son in fee. In consequence of this 
undermining the wall fell, but 
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after the plaintiff'^ s title accrued : 
Held, that the son might maintain 
this action, although the wall was 
undermined during the lifetime of 
the father: Held, that the action 
having been brought within six 
months af^er the falling of the wall 
was sufficient. Gillon v. Bodding' 
tony Page 161 

CONSIDERATION. 

See Immoral Agreement. Land- 
lord AND Tenant, 4. Sale, 1. 

CONSPIRACY. 

See Husband and Wife, 4. Wit- 
ness, 8. 

CONSTRUCTION OF CON- 
TRACT. 

See Evidence, 12. Primage. 
Sale, 2, 3. 

1. Where goods were sold under a 
written contract at so much per 
load, <' to be taken by the dock 
account, and paid for in cash, 
allowing 2^ per cent, discount, 
within fourteen days from the 
date ; the goods to be taken on 
board, and the duty deducted ;" and 
the duty was payable by the buyer : 
Held, that the discount was to be 
calculated on the sum to be re- 
ceived by the seller only, exclusive 
of the duty. Smith \.Blandy^ 260 

2. The construction of a mercantile 
contract is matter for the jury, 

Ibid. 

CONVICTION. 

In an action against a magistrate for 
false imprisonment: Held, that a 
conviction filed at the quarter 
sessions was no justification of the 
defendant, where it appeared to 
have been framed upon a diflFerent 
statute from that of the commit- 



ment : Held also, that the 43 G. 3. c. 
1 4 1 . £• 2. only applied to cases where 
the conviction had been quashed^ 
and that the guilt of the plaintiff 
could not be given in evidence 
in mitigation of damages, where the 
plaintiff only sought to recover the 
amount of a sum he had been fined, 
and which fine he had paid in order 
to be discharged from the commit- 
ment. Rogers V, Jonesy Page 129 

COPPER ORE. 

See Title. 

CORPORATION. 
See Foreign Corporation. 

COSTS. 

See Malicious Arrest. 

The plaintiff in ejectment has a right 
to an amendment of the record, 
upon payment of the costs of the 
application, against a defendant who 
refuses to give up the possession. 
If the defendant consents to give 
up possession, the plaintift' must 
pay the whole costs, up to the 
time of the application. Doe d. 
Lewis V. Colesy 380 

COUNSEL. 

See Practice, 13. 23. Privileged 
Communications, 2. 

COUNTERMAND. 
See Order. 

COVERTURE. 
See Marriage. 

DAMAGES. 

See Assault and False Imprison- 
ment, 3. Bond, 1. Conviction. 
Malicious Arrest. Pleading, 1. 
Policy of Insurance, 1. War- 
ranty, 3. 
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DECEIT. 

See Vendor and Purchaser, 1. 
Witness, 4. 



DECLARATIONS. 
See Evidence, 16. 18, 19. 37. 

1. The contents of a written instru- 
ment cannot be proved against a 
party by his declarations, unless 
the non-production of it be ac- 
counted for. Bloxam v. Ehiey 

Page 187 

2. The declarations of a holder of a 
bill of exchange, made whilst the 
bill is current, are not admissible 
against a subsequent holder under 
an indorsement made before the 
bill became due. Smith v. De 
Wruitzy 212 

S. The declarations of a bankrupt 
made before the bankruptcy are 
not admissible to prove the trad- 
ing in an action by the assignees. 
Bromley v. King^ 228 



DEED. 

See Evidence, 29* 43. 

An B, being insolvent, conveyed by 
deed all his estate to trustees for 
the benefit of his creditors, with a 
proviso, that " if all and every of 
the creditors of the said A* B,^ 
whose debts do amount to more 
than 5/., shall refuse to execute 
or otherwise consent to this deed 
within six months from the date 
thereof, the said deed shall be void 
to all intents and purposes :" Held, 
that a lease vested in the trustees 
could not be defeated, under this 
proviso, without an express refusal 
of eveiy creditor above 5/. to ex- 
ecute or consent. Holmes v. Xove, 

138 



DEL CREDERE COMMISSION. 
See Usury, 2. 

DELIVERY ORDER. 
See Frauds, Statute of, 1. 

DEMAND. 
See Tender. 

DEMURRER. 
See Practice, 3. 

DEPOSIT MONEY. 

See Auction, Title, 2. Venoor 
and Purchaser, 2. 

DISCHARGING JURY. 
See Jury, 1, 2. 

DISCOUNT. 

See Contract, 1. 

DISPENSATION OF COVENANT. 
See Forfeiture, 2. 

DISTRESS. 
See Landlord and Tenant, 6. 

DOG FIGHT. 
See Wager. 

EJECTMENT. 
See Costs. Forfeiture, 2. 

1. The defendant, mortgagee of a 
term, purchased the mortgagor's 
whole mterest in the premises, in 
consequence of the lessor's advice, 
" to take to the premises, and finish 
the buildings," given after a right 
of re-entry had accrued for the 
non-completion of the buildings: 
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Held, that the lessor might main- 
tain an eiectment for the forfeiture 
against the defendant, the build- 
ings never having been completed, 
and a sufficient time having elapsed 
since the purchase for the comple- 
tion. Doe d. Sore v. Ekins^ Page 29 
2. The incumbent of a living may 
sustain ejectment against parties in 
possession of the glebe Iands,though 
the current year of a tenancy from 
year to ye^r, created by his prede- 
cessor, is unexpired. Doe d. Kerby 
y. CaHer, 237 

ENROLMENT OF LEASl^. 
See'EviDENCEy 43. 

ENTRIES. 

< 

See EviDENCSy IQ. 

EVIDENCE. 

See Bills of Exchange, 7. Con- 
tract, 2. Conviction. Declar- 
ations, 1 — 8. Frauds, Statute 
OF, 8. Fraudulent Sale. In- 
terrogatories. Indictment, 2. 
Parol EvpENCE. Policy of 
iNsuRi^NGE, 1. Secondary Evi- 
dence. Ship, 1. Variance. 

VeI^DPR A17D rURCHASERy h 

1. Where a verdict had been found 
subject to a special case, and a new 
trial had been directed : Held, that 
the special case, signed by the 
counsel on each side, was evidence 
of the facts there stated. Van 
Wart V. WoUeyy 4 

2. Held that the following memoran- 
dum, '' Received of L. and Co. a 
paper parcel directed to Messrs. 
H.B. and Co., 62. Lombard street^ 
value 260/., which we agree to de- 
liver to them to-morrow, fire and 
robbery excepted, carriage paid 
here," given by a carrier, on the 

yoL. I. 



receipt of goods, was admissible in 
evidence, without a stamp, as being 
an agreement, the subject-matter 
of which did not exceed 20/* Za- 
tham V. Rutleyy Page 13 

3. A memorandum by a wharfinger of 
the receipt of goods to be shipped 
in a particular manner, may be 
given in evidence to show the 
terms on which they were received, 
without a stamp, although the value 
of the goods was above 20/., the 
wharfage being of a less amount. 
Chadmcky, Sills^ 15 

4. A letter, which had been in the 
possession of the defendant, was 
tiled in the Court of Chancery pur^ 
suant to an order of that court: 
Held, that secondary evidence of 
it was not admissible, it being in the 
power of either party upon appli- 
cation to that court to produce it. 
Williams v. Munnings, 18 

5. In an action against one of several 
partners, the defendant cannot, by 
a release, make his partner a com- 
petent witness for him. Simons v. 
Smith, 29 

6. In an action by executors, a paid 
legatee is a competent witness to 
increase the estate. Clarke v Gan* 
nony 81 

7. In an action against the sheriff for 
negligently executing a writ, an as- 
sistant of the sheriff's officer, who 
had been employed by the officer 

* to execute thie writ, is a competent 
witness for the sheriff, without a 
release from the officer. Clark r^ 
LucaSy 32 

8. A notice to produce letters written 
by the plaintiff to the defendant, 
who was a foreigner, and had been 
held to bail upon coming to this 
country seven months previous to 
the trial, was served on the 10th of 
Aprilf the trial taking place on th^ 
14th : Held, sufficient to let in se- 
condary evidence of the contents. 

H H 
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although the letters were written 
eighteen years back, and addressed 
to the defendant at his residence 
abroad. Drabble v^Donner^Fage ^7 

9. The defendant had been employed 
as the plaintifTs a^ent in raising 
a loan for establishing a colony on 
the coast of Honduras^ and as such 
hs^ received deposits from sub- 
scribersy and had given scrip certi- 
ficateSy on which it was stated that 
the loan was for the use of tlie 
PoyaU state ; Held, that it was in« 
cumbent on the plaintiff to prove 
the existence of such a state, on 
the ground that the parties to a 

. mere bubble to deceive the public 
could not maintain an action against 
each other. McGregor y*Lot9ef 57 

10. Entries in the land-tax collector's 
books, stating A, B. to be rated for 
a particular house, and his pay- 
ment of the sum rated, are admis- 
sible evidence to show that A. B. 
was in the occupation of the pre- 

. mises at the time mentioned. Doe 

d. Smith V. Cartwrightf 62 

1.1. A copy of an official paper con- 

. taining the number pf passengers 

. on board a vessel, made in pursu- 
ance of an act of parliament, by an 
officer of the customs, is admissible 
evidence to show the number and 

. description of persons that were on 
board the vessel. Ri^rdson v. 

. MdUsk, 66 

12* In an action on a policy of insur« 
ance on a voyage " at or from the 
port or ports of discharge and load- 
ing in India, and the East India 
luandsj' evidence admitted to prove 

. that the Mauritius is considered in 

, mercantilecontracts as snEastlndia 
island, although treated by geo- 
£rapher8 as an African island. Ro* 
oertson v. Money ^ 75 

13. A fine was levied of twelve mes- 
suages in Chelsea* It was proved 

. that the cognizor had more than 

lb 



twelve messuaees in Chelsea : UeLl, 
that parol evidence was admissible 
to show which messuages the cog- 
nizor intended to pass by the fine* 
Doe ^.Bulkeley v.fVilford, Page 88 

14. A witness who had never seen 
the defendant, but had corre- 
sponded with a person of the de- 
fendant's name, living at Plymouth 
Dock^ where the defendant resided, 
and wliere, according to other evi- 
dence, there was no other person of 
that name, stated that the hand- 
writing of certain letters was that 
of the person with whom he had 
corresponded : Held, that this evi- 
dence was sufficient to admit the 
letters to be read against the de- 
fendant. Harrington v. JVy, 90 

15. In an indictment for perjury in 
an answer to a bill in Uhancerj: 
Held, that the recital in the jvral 
of the place where the answer pur- 
ports to be sworn, is sufficient proof 
that the oath was administered at 
the place named. Rex v. Spencer^ 97 

16* The declarations ofprochein amy 
made before action Drought, are 
not admissible for the defendant* 
Webb v. Smith, 106 

17. In an action by payee of a pro- 
missory note, expressed to be ** in 
consideration of the payee's care 
and medical attendance bestowed 
on the maker:" Held, that evi- 
dence was admissible to show the 
consideration to have been medi- 
cines furnished and services per- 
formed as an apothecary; and if 
that was proved, that the plaintiff 
could not recover without bringing 
himself within 55 G. S* c. 194. i.21. 
Blc^ V. Pinters, 185 

18. 1^ declarations of a former 
holder of a bill of exchange, made 
during his possession, are evidence 
against a subsequent indorsee* Pp- 
eock V. Billings, 187 
-*But see infra, 30. 
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19. In questions of pedigree, declar- 
ations tending to show the person 
making them entitled to a remain- 
der upon failure of issue of the 
then possessor of an estate, held 
admissible for the plaintiff* claiming 
under that person, if made ante 
litem motam. Hand-writing of an 
ancient paper may be proved by 
the opinion of a witness, first com- 
paring it with other authentic old 
writinjgs at the time of the trial. 
Doe d. TUman v. Taroer^ Page 141 

20. The plaintiiF in assumpsit gave in 
evidence an admission of me de- 
fendant, that he owed 147/. on a 
bill of exchange which had been 
returned dishonoured : Held, that 
such acknowledgment was admis* 
sible, though no notice to produce 
the bill had been given : Held, also, 
that interest was not recoverable 
unless the bill was produced. Fr^/er 
y.Brffwn, 145 

21. A letter directed '< Mr. Haunesp 
Bristol/* containing notice of the 
dishonour of a bill, was proved to 
have been put into the post-office : 
Held, that this was not sufficient 
proof of notice, the direction being 
too general to raise a presumption 
that the letter reached the particu- 
lar individual intended. Jralter v. 
Haynesy 149 

22* In order to show that defendant 
had caused and procured a printed 
libel to be inserted in a newspaper, 
a reporter to a public newspaper 
proved that he had given a written 
statement to the editor of the news- 
paper, the contents of which had 
been communicated by the defend- 
ant for the purpose of such public- 
ation, and that the newspaper then 
produced was exactly the same, 
with the exception of- one or two 
slight alterations, not affecting the 
sense : Held, that what the reporter 
published, in consequence oS what 



passed with the defendant, might 
be considered as published by the 
defendant ; but that the newspaper 
could not be read in evidence, 
without producing the written ac- 
count delivered by the witness to 
the editor. Adamsy, KeUy^ Page 157 

23. Averment in a declaration on the 
5S G. 3. c. 194., that defendant 
practised as an apothecary <' with- 
out having obtained such certificate 
as by the said act is required:** 
Held, that the onus probandi that 
the defendant had obtained his cer- 
tificate lav with him and not with 
the plaintiffs. 2^he Apothecaries* Co* 
V. Bentlet/y 159 

24. An examined copy of an answer 
in Chancery, may be identified by 
a witness who has seen the hand* 
writing of the defendant to the ori* 
ginal, although the original docu* 
ment is not produced at the time 
that he speaks to his belief of the 
defendant's signature to it. Dart" 
nail y. Howard^ 169 

25. SenMe^ that a minute-book, in 
which entries of the proceedings 
at sessions are made,- and from 
which book the roll containing the 
record of such proceedings is 
subsequently made up, is not it- 
self a record, so as to be ad- 
missible in evidence as a proof 
of the fact there stated. Rexv^ 
BMamtfy 171 

26. In case for a nuisance, notice to 
remove the nuisance left at the 
premises is evidence aeainst a sub- 
sequent occupier. Samoji v. Bens* 
ley, 189 

27* Conveyance to the defendant's 
nominee supports an averment that 
** the defenoant became the pur- 
chaser." Seaman v. Price, 195 
28. Registered ownership is primS 
Jade evidence of liability for the 
repairs of a ship ; but may be re» 
butted by showing the credit not 

uu 2 
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to have been given to the owners* 
Cox V. Reidj Page 199 

29. A deed o£ defeasance, making 
void an absolute bill of sale, upon 
payment of a certain sum of money* 
IS admissible for the defendants to 
show the purposes of their owner- 
ship ; the bill of sale being duly 
entered on the registry, without 
mention of the defeasance. Jb* 

30. The declarations of a holder of a 
bill of exchange, made whilst the 
bill is current, are not admissible 
against a subsecjuent holder under 
an indorsement made before the 
bill became due. Smith v, De 
WruUz, 212 

31. The institution of a party to a 
living, reciting the cession of his 
predecessor, followed by induction, 
IS sufficient evidence to support ^n 
ejectment; though the predeces- 
sor is shewn to have been in pos- 
session, and no' other evidence of 
his cession is given. Doe d. Kerhy 
V. Cartery 237 

32. Where by the cross-examination 
of the plaintiff 8 witness, who had 
proved a primi Ja(de case for the 
^ale of goods, it appeared that the 
plaintifiT had said that the goods 
were sold under a written contract, 
which he produced to the witness : 
Held, that the written contract 
spoken of was evidence for the 
plaintrff, without calling the broker, 
by whom it purported to have been 
yxi^&e and signed. SmUh v. Blandy^ 

257 
^33. Tl^e assertion of a i)arty, in a con- 
versation given in evidence against 
him, of facts in h^^ favour, is evu 
dence for him of those facts, ih* 
34. In an action against the sheriff 
for taking insufficient sureties in 
replevin, if the sheriff has assigned 
the replevin bond to the plaintiff, 
it is unnecessary to prove the 
je^ecution of the sureties, though 



averred in the declaration. Barnes 
V. Lucas, Page 264 

35. A retainer to commence a suit, 
which suit is afterwards abated by 
plea for non-joinder, is 8uffi;cient 
evidence of a retainer to commence 
another action against the parties 
named in the plea in abatement. 
Crook V. Wright, 278 

36. In an action against the acceptor 
of a bill of exchange, where de- 
fendant's attorney had given notice 
to the plaintiff to produce all 
papers relating to a bill described 
as the ]}i\\ in question, and said to 
bp " accepted hy the defendant .•" 
Held, thac such a notice was prima 

facie evidence of the defendant's 
acceptance. Holt y* Squire, 282 
37f To prove a pedigree, the declar- 
ations of the husband of one of the 
family are admissible, though he 
was not otherwise related to the 
family. Doe d. Northey v. Har* 
veu, 297 

38. in an indictment for perjury 
committed on the trial of a cause, 
it is sufficient for the prosecutor 
to prove all the evidence given by 
the defendant, referable to the fact 
on which perjury is assigned. 
Proof of the evidence set out by a 
witness who speaks from memory, 
but will not swear that he has 
given the whole of the defendant's 
former testimony, but says that he 
has stated to the best of his recol- 
lection all that was material to the 
present enquiry and relating to the 
transaction in question, and is 
positive nothing was said qualifying 
the evidence proved, is sufficient to 
go to the jury. Rex v. Rondey, 299 

39. Proof that the defendant was 
'' sworn and examined as a wit- 
ness," supports an averment that 
the defendant was sworn on the 
Holy Gospel, that being the ordi- 
nary mode of swearing, /i. 302 
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40; In an acthm of sltinder for im- 
puting felony, with a count for 
maliciously charging the plaintiff 
with theft befbre a justice, to which 
the defendant pleaded the general 
issue, and also pleas in justification 
of the slander, averring that the 
charge of felony was true : Held, 
that evidence of general good 
character was not admissible for 
the plaintiflT. Comvmll v. Richard' 
son. Page 305 

41. The statute 6 G. 4. c. 133. s. 7. 
enacting that the common seal of 
of the Society of Apothecaries of 
the city of London shall be re- 
ceived as sufficient proof of the 
authenticity of the certificate to 
which such seal is affixed, does not 
make such certifi<^ate evidence, 
without proof that the seal affixed 
IS the genuine seal of the society. 



Chadvoick v. Bunningy 
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42. Qucere, Whether the non-arrival 
of a ship at her port of destination 
is evidence of her loss, where the 
crew haVe been heard of afler the 
vessel sailed, and afler she is said to 
have been lost. Koster v. Ifinesy 333 

43. The enrolment of a lease under 
the 1 ft 2 G. 4. c. 52. s. 8., which 
enacts that a deed so enrolled, 
*' shall be as goofd and available in 
la^, and of the like force and 
effect in all respects as if the same 
had been enrolled in any of His 
Majesty's courts of record at West' 
rkinster, or as if a memorial <i(^ aiiy 
such deed had been entered or 
registered in the office or offices 
appointed for registering deeds 
and other conveyances of lands and 
tenements in the counties in which 
the same are situate," is not admis- 
sible as evidence of the deed, with- 
out proof of the execution. Jenkins 
V. Biddulphy 339 

44. Semble, that a letter demanding 
payment of a debt, sent by the 



plaintiffs attorney, arid received by 
the defendant, w not sufficient 
evidence of a demand, on the issue 
of a prior demand and refusal 
to a plea of tender. Edwards v. 
Yeates, Page 360 

45. In an action for tithes, under 
37 //. 8. c. 12. (London tithe act,) 
evidence that the statute and de- 
cree have been acted on in the 
different parishes in London is ad- 
missible to prove that the decree 
has been enrolled, no enrolment 
being found in the present records 
of the Court of Chancery. Mac- 
doufiralv. Youngf 392 

46. If the payee ot a bill of exchange 
delivers it, with his name indorsed 
on it, to another, no proof is re- 
quired of the handwnting of the 
indorsement. Glover v. Thomson, 

40S 

47. In an action for libel,- general 
evidence that the plaintiff has been 
in the habit of libelling the defend-^ 
ant is inadmissible. WaMey^ v«- 
Johnson^ 422 

48. In trespass for false imprisonment 
against a private individual, evi- 
dence of reasonable suspicion of 
plaintiff's having been guilty of 
felony, is admissible on the general 

' issue in reduction of damages. 
Chinn v. Morris^ 424 

49* An examination o( a prisoner 
charged with a felony, taken with- 
out tnreat or promise, by questions 
put by the magistrate, is, notwith- 
standing, admissible in evidence. 
Rex V. EUuy 432 

EXAMINATION. 
See Evidence, 49. Parol Evi* 

DENCE, S. 

EXECUTORS. 

See Limitations, Statute of, 3^.* 

WlTKESS, 2. 
HR 3 
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FACTOR. 
Bee Prikcipal and Aoknt. 

FALSE IMPRISONMENT. 
Sec AssAtTLT and Falss Imprison* 

MSNT. 

FALSE RETURN. 
See SuERiFP. 

FEES. 
See Practicb, 20« 

FEE SIMPLE. 
See Title, 1. 

FORCIBLE ENTRY. 
See WiTNSss, 6. 

FOREIGN CONSUL. 
See AcrioNi 1. 

FOREIGN CORPORATION- 

A foreign corporation maj sue in this 
country h^ their corporate name. 
The puuntifik sued by the nikme of 
''The National Bank of Saint 
Chatiei* ; the name given by 
charter of the king of Spain, was 
*' The Bank of Saint Charlei* : 
Held no Tariance^ the bank being 
}n fact a national one. The National 
Bank ^ Saint Charles ▼. De Ber- 
nale$f Page 190 

FOREIGN INTEREST* 
See Usury, 2. 

FORFEITURE. 
SeeLxASB« 

l.The defendanty mortgagee of a Cerm^ 
pvrchased the mortgagor's whole 



interest in the pcettuses In eonstf- 
quence of the lessor's advice^ '' to 
take to the premises^ and finish the 
buildings,'* giyen after a right of 
re-entry had accrued for the non- 
completion of the buildings : Held, 
that the lessor might maintain an 
ejectment for the forfeiture against 
the defendant, the buildings never 
having been completed, and a suf- 
ficient time having elapsed since 
the purchase for the completion. 
Doe d. Sore v. EkinSf Page 29 
S* Ejectment on a forfeiture for 
breach of covenant in a lease, 
wherein the lessee covenanted to 
insure in the joint names of him- 
self and the lessor, and in two- 
thirds of the value of the premises 
demised. The lessee had insured 
in his own name only, and, as con- 
tended, to a less amount than two- 
thirds of the value of the premises; 
both parts of the lease remained 
in the possession of the lessor, and 
an abstract only had been delivered 
by him to the lessee, which con- 
tained no mention that the insur- 
ance was to be in the joint names, 
though it stated that the insmanoe 
was to be in two-thirds the value 
of the premises. The lessor of the , 
plaintiff had previously insured the 

S remises at the same sum as the 
efendanti Held, that the con- 
duct of the lessor being such as to 
induce a reasonable and cautious 
man to conclude he was doing all 
that was necessary or required of 
him, by insuring in his own name 
and to the amount insured, he 
could not recover for a forfeiture, 
though there was no dispensation 
or release from the covenant. Doe 
d. Knight v. jRooe, S4S 

FORGERY. 
See Bius of Excsamoi^ 2« 
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FRAUD. 

SeeBAVKSB|2. Paktnjbrs. Sale»4. 

FRAUDULENT SALE, 

A Mde to a creditor of pergonal pro*- 
pertjy by a person in embarrassed 
circumstances, without any change 
of possession^ is valid, unless made 
witn a fraudulent intention to de- 
feat other creditors. The conti* 
nuance of possession is not con> 
elusive evideiice of fraud. jE2uf- 
wood V. BrawKf Page 312- 

FRAUDSi STATUTE OF. 
See AssuMTSfT, 9. Psrjurt, 2. 

1. A delivery order for wine lying 
IB' the Lomhnf docks, given by the 
vendor to the vendee, held not to 
be a sufficient asctptamee of the 
wine to take the case out of the* 
statute of frauds. BenkMy.Bu^m^ 

107 
S. Action for not aceeptine fifty 
casks of tailow stated in^ the de- 
claration to have been bought ot 
the flainUg^ The bought note put 
in evidence by the piaintifr was, 
^ Bought thisday for account of Mr.- 
BenjammLhUhame^ ofmypritic^Hilf 
My casks, &c. Signea «/% B.Ba^e9s. 
ipAery* Held, that this action 
could not be maintained in the 
name of the plainti£^ there being 
no'note in writing to take the- case 
out of the statute of frauds; the 
note produced stating tiie tallow to 
be sold by the plaintiff as broker, 
and not as averred in the declara- 
tion, by the plaintiff himsetf. May- 
ner v. LitUhome^ 325 

S. Action on the following undertak- 
ing: <*«/anfMiin v. Jliicf. I hereby 
undertake to sign a bail-bond for 
the above defendant, in this action. 



either on a writ isssucd into Sussex 
or into Middlesex^ when tendered 
to me, within one week from tliis 
date. «/. A.** It was averred in 
the declaration that a bail-bond xioas 
tendered within a week from the 
date of this undertaking, and that 
defendant was requested to sign 
and execute it. The evidence was, 
that the defendant was applied to 
tasign a bail-bond within tne week, 
and refused ; but no bond tgas teri' 
dered for his signature, until after 
the week expired r Held, first, that 
this undertaking was not an agree- 
ment within the fourth section of 
the statute of frauds; secondly, 
that the plaintiff had failed in prov- 
ing that the bond was tendered as 
averred in tlie decliuration, and, 
therefore, could not recover. Jar^ 
main v. Algar^ F^e 348- 



GAMING HOUSE. 

Keeping a public- gaming-fioose 19- 
not an infamous crime, so as to 
render a person convicted thereof 
incompetent as a-wUness.. Rex v. 
GraMi 270^ 

GUARANTEE. 

A Bond conditioned to indemnify 
and save harmless tite oMi^ees, for 
*< such sums at they, in their bank- 
ing business, should within ten 
years' advance or pay, or be liable 
to advance or pay ror or on account 
of their occeptins, diseoiinCing, drc. 
any bill of exchange, notes, &c.. 
which ^; B* should from time to 
time draw upon or make payable 
&c. at their house ; and also other 
sums whioh they, within the period 
aforesaid, should otherwise lay out, 
pAy, Ac. on the cuedit of the said 
A. B^ Of on his account; and 'also* 

HVLAh 
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ftll such wages and allowances for 
advancing, paying, &c. such hills, 
&c. advances, payments, engage- 
ments, and accommodations, noi 
exceeding the sum of 50001. in the 
tvhole^ together with interest on 
such advances, &c. : Held to gua- 
rantee running accounts, and not to 
be satisfied by the first payment of 
5000/. : Held also, that such bond 
ought to be stamped with a 9/. 
stamp, under 55 G. 3. c,184., sche- 
dule, part h tit. Bond. Williams 
V. Raminson, Page 233 

GUARDIAN. 
See Paocheik Amy. 



GOGGLES. 

See Warrakty, 1. 

HANDWRITING. 

i. A witcless who had nefer seen the 
defendant, but had corresponded 
with a person of the defendant's 
name, living at Plymouth Dockf 
where the defendant resided, and 
where, according to other evidence, 
there was no other person of that 
name, stated that the handwriting 
of certain letters was that of the 
person with whom he had corre- 
sponded : Held, that this evidence 
was sufficient to admit the letters 
to be read against the defendant. 
Harrington v. JPry, 90 

2. Handwriting of an ancient paper 
may be proved by the opinion of a 
witness, first comparing it with 
other authentic old writings at the 
time of the trial. Doe d, Tilman 
V. Taroer^ 14-1 

3. An examined copy of an answer 
in Chancery may be identified by a 
witness who has seen the hand- 



writing of the dijfendant to the 
original, although the original do- 
cument is not produced at the 
titne that he speaks to his belief of 
the defendant's signature to it. 
Dartnall v. Howard; Page 169 



HIGHWAY. 
See Variance, 4*. 

HORSE. 
See Warranty, 2, 3. 

HORSE STEAUNG. 
See Ast^ORTATioN. 

HUSBAND AND WltE. 
See Marrjaob. 

1. SembtCf that although by the Jaws 
of a foreign country, husband and 
wife, natives of that- country; and 
resident there, may be partners in 
trade, they cannot main^in a joint 
action against persons resident 
here, for a balance due to the 
partnership account. Coiio v. De 
BemaleSf 102 

2. A widow cannot be asked to dis- 
close conversations between her- 
self and her late husband. Doker 
y* Hosier, 198 

h. In an indictment on3&^fy,&M» 
c. 9. s. 5. against a married woman . 
it is sufficient^ where the hutband 
does not cohabit with her, to state 
that the lodging was let totheu>i/e; 
for the statement may be either ac- 
cording; to the fact, or the legal 
operation. Rex t. Hurrdlt Page^G 

4« Indictment against the wife of 
W. S. ttnd others, for a conspiracy 
in procuring W* S* to marry : Held^ 



INDEX. 



457 



that W. S, iras nbt a competent 
witness in support of the prosecu- 
tion : Held, that in all cases where 
husband and wife are admissible 
witnesses against each other, they 
^re also admissible Jbr each other. 
Jlex V, Serjeant^ Page 352 

ILLEGAL WAGER. 
See WAGkR. 

lAlMORAL AGREEMENT. 
See Landlord and TENANt, 4. 

The printer of an immoral and libel- 
lous work cannot maintain an action 
for his bill against the publisher 
who employed him. PopUtt v. 
Stockdalcy 337 

IMMORAL CONSIDERATION. 
See Landlord and Tenant, 4'. 

INCUMBENT. 
See Ejectment, 2. £vidence,31. 

INDICTMENT. 

See Asportation, 3. Bridge. Hus- 
band and Wife, S. Practice, 
2. 12. 18, 19. Variance, 2, 3, 
4. 6. 8. 

1. An indictment for perjury commit- 
ted in the Insolvent Debtor's Court, 
alleged that the defendant falsely, 
&c. swore ** that his schedule pre- 
sented to that court contained a 
full, true, and perfect account of 
all debts owing to him, whereas^ in 
truth and in fact, the schedule did 
not contain a full, true, and perfect 
account of all debu owing to him/* 
witliout specifying any debts omit- 
ted: Held, that this indictment 
Was clearly bad, and that no trial 



ought to be had lipoh it. Rex v. 
Hepper, Page 210 

2. In an indictment for felony, it is 
not necessary to prove affirmatively 
for the prosecution thai such a 
parish as that laid in the indictment 
exists in the county. Rex v. 
Datoling, Page 433 



INDORSEMENT. 

See Bills OF Exchange, 5. 11. Evi- 
dence, 46. 



INFAMY. 

See Witness, 7, 8. 

INFANT. 
See Prociiein Amy. 

INSOLVENT Debtors. 

In an action against theacceptor of ^ 
bill of exchange, who pleaded his 
discharge under tJie Insolvent 
Debtors* Act : Held, that the de- 
scription in the schedule of a bill, 
as drawn by the defendant and 
accepted by A. B. (who was in fact 
the drawer of the bill sued on,) and 
held bv C. Z). (an indorser on the 
bill,) for the precise sum, and of 
nearly the same date as the bill 
sued on, is a sufficient description 
for the discharge of the defendant ; 
the mis-description of the bill not 
being intended, nor likely to de- 
ceive the holder. Nias v. Nkhol- 

322 
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INSURANCE. 
See Policy of Insurance. 
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INTEBEST. 
See Bu/J^s oy Exchakoe, 4. 

1. In debt on bond in the penalty o( 
1202. conditioned for the re-pay- 
ment of the same sum* with lawnil 
interest: Held, that interest was 
recoverable beyond the penaltji to 
the amount of the damages laid in 
the dedaratioa. Francis t. Wilsons 

Page 105 

2. If a bill payable at a given time 
after date be for a specified sum^ 
** with lawful interest for the 
samei** interest shall be computed 
from the date. Daman t. Dibdenr 

381 

INTERESTED WITNESS. 
See W1TWB889 6f 6. 

INTERROGATORIES. 

Rules of court had been obtained for 
examining witnesses on interroffa* 
tories by both the plaintiff and ae- 
fendanty with liberty to each to ex- 
hibit cross interrogatories ; and one 
of the rules ordered, that the in« 
terrogatoriesy depositions, &c. so 
taken, should be admitted, read, 
and given in evidence at the trial 
of the cause, saving all just ex* 
cepHons. Sembkf that the plaintiff 
is entitled to make use of answers 
to interrogatories which had been 
exhibited on behalf of the defend- 
ant, although the plaintiff had not 
examined such witnesses on cross 
interrogatories : Held, that if the 
plaintiff reads the answers to inter- 
rogatories put by the defendant, he 
cannot object to the admissibility 
of some of the answers, because 
thej referred to written documents 
which were not produced. M*Jntyre 
V. Lojfard^ 903 



JURAT. 

See ArpiDAviT, 1, 2. 

JURY. 
See PliACTict, 12. 26. 

1. A jury sworn on an indictmenty 
clearly bad in point of law, may be 
discharged by the judge from giving 
a verdict. Rex v. Deacon^ Pa^e 27 

2. A wager was deposited with a 
stake-holder on the event of a dog- 
fight, to be paid over to the winner 
after the event was determined. 
The money was not demanded of the 
stake-holder until after the event 
was determined. Tlie judge dis- 
charged the jury from giving any 
verdict. Egerioti v. Furzman^ 213 

8. Tlie withdrawing a juror by con- 
sent of the parties is no bar to a 
future suit on tlie same cause of 
action. Sanderson v. Nestor^ 402 



LACHES. 

1. The governor and company of the 
bank of England having neglected 
and delayed to pass a warrant of 
attorney for the transfer of aiock 
for an nnreasonabk ttme^ sere MMe 
to answer in damages for the loas 
sustained in consequence of an in- 
tennediatefUl of the funds. SuHan 
T. Governor and Company of the 
Bank ofEn^andy 59 

2k Held, that oie acceptors of bills of 
exchange, payable at a banker's in 
London^ were not discharged from 
dieir liflJ>ility, although tlie holder 
neglected to present them for pay- 
ment at the banker's before they 
failed, which was several weeks 
after the bills became due; and 
although the acceptors at all times, 
up to the failure of the bankers. 
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had a balance in tbetr hands suffi- 
cient to cover the acceptances. 
Tkriffr ▼. Haden^ Agt 215 

LANDLORD AND TENANT. 

1. The incumbent of a living may 
sustain ejectment against parties 
in possession of the glebe lands, 
though the current year of a te- 
nanc]jr from year to ^ear, created 
by his predecessor^ is unexpired. 
Doe d. Keriy v. Carter^ 237 

8. The institution of a party to a liv- 
ing, reciting the cession of his pre- 
decessor, followed by induction, is 
sufficient evidence to support an 
ejectment; though the preaecessor 
is shewn to have been in posses- 
sion ; and no other evidence of his 
cession is given. Ibidm 

S* A tenant verbally agreed **iopay 
aU taxea** Held, tlmt under this 
agreement he was bound to pay 
the land-tax, although it was not 
speci6ca]ly mentioned. AtnfieU v. 
mUe, 246 

4. In an action for use and occupation 
of a lodging under a weekly te- 
nancy, where it did not uppear that 
the lodging was ori^ally Ie( for 
the purposes of prostitution; Held, 
that the plaintin could not recover 
the weekly rent, which accrued 
after he was fully informed, that 
the defendant occupied the lodg- 
ings for the purposes of prostitu* 
tion. Jemungt v. I%rogmorimf 251 

5* A tenant of a house from year to 
year, not under any agreement to 
repaid, may quit without previous 
notice to his landlord, on the pre- 
mises becoming unsafe and useless 
from want of repairs ; and such 
tenant is not liable, in an action for 
use and occupation, for any rent 
after the occupation has ceased to 
be beneficial. Edwards y. Eikering- 
ion, 268 



6* Where the occupier under an 
agreement for a lease at a certain 
rent, pays the rent, he becomes 
tenant from year to year, on the 
terms of the agreement, and the 
landlord may £strain. Mann v. 
Lovejo^i P^e S55 

7. A tenant under covenant to repair, 
cannot maintain an action on the 
14 6. 5. c. 76. (the London build- 
ing act) against his landlord, for a 
moiety of the expence of rebuild- 
ing a party-wall, which, beine out 
of repair, Uie tenant pulled down 
and rebuilt at the joint expence of 
himself and the occupier of the ad- 
joining house, to wnom he had 
given the notice required by the 
statute, in his landlord's name, but 
without his authority. Pizey v. 
RogerSf 857 

LEASE. 

Covenant in a lease not to let, set, 
assign, transfer, set over, or other- 
wise pari with the premises thereby 
demised, or that present indenture 
of lease f Held, that a deposit with 
a creditor as a security for money 
advanced, was not a parting with, 
within the meaning of the cove- 
nant. Doed. Piii v. Laming^ 96 



LEGATEE. 
See Wimsss, 2. 

LIBEL. 
See EvinfeNCB, 22. 40. Fractick, 16. 

]. In an action for a iibel the de- 
fendant has a right to have the 
whole of the publication read, from 
which the passages charged are 
extracts. Cooke v. Hughes, 112 
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2. It 18 tiot libelfoos fa'frly to com- 
metft ori a petition relating to mat- 
ters (ft gcfneral interest, \^hich has 
been presented to parliament, and 
published. Dunne v. Anderson^ 

Page 287 

3. The petitioner cannot maintnin an 
action of libel for such comments 
unless his private character be vi- 
lified ; although the publication of 
the petition be not shown to be his 
act. Ibid. 287 

4. In libel, general evidence that the 
plaintiff has been in the habit of 
libelling the defendant is inadmis- 
sible. Wakely v. Johnsotty 422 



LIEN. 

1. A livery stable keeper may, by ex- 
press agreement, have a lien for the 
keep of horses: where the owner 
of horses in the possession of a 
livery-stable keeper who had such 
lien, fraudulently took thepi out of 
his possession ; Held, that the 
livery-stable keeper might, without 
force, retake. the horses, ^d that 
the lien would revive. Wallace v. 
Woodgalet 193 

2. A banker who has discounted bills 
for a customer, or accepted bills for 
his accommodation, has, while such * 
bills remain unpaid, a lien on any 
negotiable Securities' of that cus- 
tomer which may come to his 
hands, &id may put the same in 
suit. And even where, taking into 
account the bills on both sides, the 
customer has a balance in his fa- 
vour of a sum not equal to the 
amount of any one of them, this 
surplus cannot be appropriated to 
any one of the bills, m reduction of 
the claim of the banker suing any 
of the parties to the bill. BMand 
V. Bygrave, 271 



IMITATIONS, STAtUtE C7F. 

1. The statute of limitations is no bar 
to an action on a promissory note, 
payable " txoentyjhur months ajier 
demand^ if presented for payment 
within six years before the action 
commenced. Thorpe v. Boothy 

FtogeSSS 

2; An acknowledgement to take a 
case out of the statute of limitations 
may be inferred fi;om the conduct 
of the party, without any verbal 
promise or admission. Therefore 
when A. without authority had in- 
dorsed a bill of exchange to A. and 
Bi who received the amount from 
the acceptor, and the acceptor, 
beiilg sued by the party to whom 
the bills really belonged, gave no- 
tice to A.&B. that, in the event of a 
verdict pa$6ing against him, he 
should be entitled to recover the 
sum pretiously paid on the bills 
from the parties to whom it was 
paid, and A. & B. in consequence 
advised particular proceedings in 
the defence, and continued dnring 
the whole course of the action to 
be consulted and advise upon it ; 
this was held sufficient evidence to 
warrant the jury in finding an ac- 
knowledgment by A. of a debt due 
by him, so as to enable the acceptor 
to succeed in an action against him 
for money paid, or to prove under 
a commission of bankrupt against 
him, notwithstanding the statute of 
limitations. East India Company 
V. Prince^ 407 

S. In an action against several execu- 
tors, pleas, general issue, and sta- 
tute of limitations: Held, that 
neither a mere acknowledgement 
of the debt by all the executors, 
nor an express promise by one of 
them, takes the case out of the sta* 
tute: there must be an express 
promise by all. Tullockv.DunHf 416 



INDEX. 



461 



LODGINGS. 

S^c Husband and Wife, 3. Land- 
lord AND Tenakt, 4-. 

LONDON BUILDING ACT. 

See Landlord and Tenant, 7. 

LONDON TITHE ACT. 
See Tithe. 

MALICIOUS ARREST. 

In an aciion for a malicious arrest, 
the plaintiff cannot recover da- 
mases for the extra costs. Webber 



V. NichoiaSy 



Page 419 



MARRIAGE. 



A marriage in Ireland performed by 
a clergyman of the church of Eng- 
land in a private house, held valid, 
although no evidence was given 
that any license had been granted 
to the parties. Smith v. Maxtoell^ 

80 

MARRIAGE ACT. 

The retrospective clause in S G* 4. 
c.75. (marriage act) is not repealed 
by statute 4 G. 4. c. 76* Jto$e v. 
Dlakemore, S82 

MEMORANDUM, 
See Evidence, % S. 

MERCANTILE INSTRUMENT. 
See Contract, 1, 2. Primage. 

MINERALS. 
See Title. 



MISDEMEANOR. 
See Practice^ 15. 

MONEY PAID, AND HAD AND 
RECEIVED. 

See Assumpsit, 1. 

NEWSPAPER. 
See Evidence, 22. 



NEW TRIAL. 
See Evidence, I. 

NOMINAL DAMAGES. 
See Policy of Insurance. 1. 

NOTICE OF DISHONOPtt. 

L Where the drawer of a bill of ^x-r 
change had no effects in the hands 
of the acceptor from the time of 
drawing the bill, till it became due, 
but the acceptor had received from 
the drawer, prior to this bill on 
which the action was brought ac- 
ceptances of the drawer, upon 
which he had raised money, some 
of which acceptances had been 
returned dishonoured, and others 
were outstanding : Held, that the 
drawer was entitled to notice of 
dishonour of die bill. Spooner \. 
Gardiner^ Page 84 

2. A lettar directed " Mr. Haunes^ 
Bristol^*' containing notice of the 
dishonour of a bill, was proved to 
have been put into the post-ofice : 
Held, that this was not sufficient 
proof of notice, the direction being 
too general to raise a presumption 
that the letter reached the parti- 
. cular individual intended. WaUer 
. V. Haynes^ 149 

3* In an action against the. dratoer of 
9, bill of exchange, dated <* Jfan- 
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Chester/^ Hcfld, that it was sitf- 
ficient evidence of his having had 
notice of its dishonour, to prove 
that a letter containing such notice, 
had been put into the post-office in 
London, directed to him, ^^Manckes' 
ier,*' Mann v. Moors, Page 249 
4. Where the drawer has no reason- 
able expectation that the bill will 
be paid by the drawees, he is not 
entitled to notice of the dishonor. 
France v. Lucy, 341 

NOTICE OF SET OFF. 
See PLEADiMOy 5* 

NOTICE OF TRIAL. 
See Practicb, 15. 

NOTICE TO PRODUCE PAPERS. 

See Evidence, 20. Secondary 
Evidence 3. Practice, 21, 22. 

1. A notice to produce letters written 
bj the plaintiff to the defendant, 
who was a foreigner, and had been 
held to bail upon coming to this 
country seven months previous to 
the tnal, was served on the 10th 
of Aprilf the trial taldng place on 
the 14th : Held sufficient to let in 
secondary evidence of the con* 
tents, although the letters were 
written eighteen years back, and 
addressed to the defendant at his 
residence abroad. Drabble v. Don- 
iffr, 47 

2. In an action of trespass, notice 
having been given to the defend- 
ant to produce a written paper 
which had been delivered to A* B. 
under whom defendant justi6ed, 
and under whose directions he 
acted : Held, that the plaintiff was 
not entitled to give secondary evi- 
dence of the contents. Evans v. 
S«pee#, 83 



3* In an action ^against the acceptor 
of a bill of exchange, where de- 
fendant's attorney had given notice 
to the plaintiff to produce all pa- 
pers relating to a bill described, as 
the bill in question, and said to be 
'< accepted 6y the said dtfendatd ••" 
Held, that such notice was/irtm^ 
Jade evidence of the defendant's 
acceptance. HoU v. Squire^ 

Page 282 

NUISANCE. 
See Ancient Lights. Etidbncb, 26. 

OATH. 

1. A witness who declines sweariaff 
on the New Testament, although 
he professes Christianity, may be 
allowed to swear on the Old Tes- 
tament, if he considers that mode 
binding on his conscience. Ed^ 
monds v. RotnCf 7? 

2. Proof that the defendant was 
^* sworn and examined as a wit- 
ness," supports an averment, that 
the defendant was sworn on the 
Holy Gospel, that being the ordi- 
nary mode of swearing. Rex v. 
Rowley^ 302 

ORDER. 

A. Jfives B» an order on his bankers, 
oirecting them ** to hold over from 
his private account 400/. to the dis- 
posal of B.^ The bmikers accept 
the order : Held, that such order 
was revocable, and might be 
countermanded before payment 
made to B., or appropriation to hia 
credit. Oibson v. Minet^ 68 

OUTLAWRY. 

On a writ of error to reverse an out- 
lawry, because the defendant waa 
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beyond seas, (if it be any answer 
that he went tnere for the purpose 
of ayoiding the outlawry,) it is 
enough that he went to avoid out- 
lawry in the action; it need not 
appear that he went in contempla- 
tion of the particular proceedings 
which did actually terminate in the 
outlawry. Bryan v. WagtU^^ 

Page 929 

OWNERSHIP. 

See Bankrupt, 3- Evidence, 28. 

Ship, 1. 

PARISH. 
See Indictment, 2« 

PAROL EVIDENCE. 

1. A fine was levied of twelve mes- 
suages in Chelsea. It was proved 
that the cognizor had more, than 
twelve messuages in Chelsea: Held, 
that parol evidence was admissible 
to show which messuages the cog- 
nizor intended to pass by the fine. 
Doe d. Bulkdey v. WUfbrdy 88 

2. An indictment for perjury in set- 
ting out the record of a conviction 
at the Middleiex sessions, stated an 
adjournment to have been made by 
Const, Esq.y and A. B.C. and D. amd 
others, thetrJellowt.SfC^ justices. An 
examined copy of the record of 
conviction, wnen produced, stated 
the adjournment to have been made 
by Const, Esq., and E. F. G. and 
otherSySfc: Held, that this defect 
might be cured by parol evidence 
of an adjournment made by the 
persons named in the indictment; 
Held, that no such evidence being 
given, the variance was fttai. Rex 
v. BMamyy 171 

Sp Parol evidence is admissible to 
prove matters deposed by a party 



on his examination before commis- 
sioners of bankrupt, material to the 
enquiry, such matters not being 
contained in the written examin- 
ation taken by the commissioners* 
Rowland v. AAby^ Page 231 



PARTNERS. 

See Banker, 1, 2. Husband and 
Wife, 1. Witness, I. 

A partnership cannot acquire property 
in goods obtained by the fraud of 
one of the partners, to which the 
rest are not privy. ISlby v. Wilson^ 

178 

PARTY WALL. 
See Landlord and Tenant, 7« 



PATENT* 

Patent for a mode of making a niedi« 
cine by a particular combination of 
three Icnown substances; the spe- 
cification not describing those sub- 
stances by their known names, but 
pointing out particular methods of 
producmg them, Held bad ; those 
methods not being essential to the 
combination, nor part of the in« 
vention. Savory v. Prtcf, 1 



PAYMENTS BY BANKRUPT, 
See Bankrupt, 6* 

PEDIGREE, 

See Evidence, ST. 

In questions of pedigree, declarations 
tending to show the persons making 
them entitled to a remainder upon 
failure of issue of the then posses- 
sor of an estate ; held admissible 
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' for tho plaintiff claiming under that 
person, if made ante litem mot am. 
Doe d% Tilman v. Tarvef, Page 14?1 

PERJURY. 

See Evidence, 15. 38. Indictment, 1.' 
PRACTICE, 12. 19. Variance, 8. 

1. A party may be indicted for per- 
jury in an affidavit, which cannot, 
from certain omissions in the jurats 
be received in the Court for which 
it is sworn, the perjury being held 
complete at the time of swearing. 
Rex V. HaUej/9 94 

2. In an answer in chancery to a bill 
filed against the defendant for the 
specific performance of an agree- 
ment relating to the purchase of 
land, the defendant had relied on 
the statute of frauds (the agree- 
ment not being in writing), and 
had also denied having entered 
into any such agreement. Upon 
this denial in his answer, the de- 
fendant was indicted for perjury: 
Held, that the denial of an agree- 
ment which by the statute of 
frauds was not binding on the par- 
ties, was immaterial and irrelevant, 
and that the defendant was entitled 
to his acquittal. Rex v. Bunston, 

109 

PETITION TO PARLIAMENT. 
See Libel, 2, 3. 

PLEA. 
See Tender. 

PLEA PUIS DARRl^IN CON- 
TINUANCE. 

» 

A plea puis darrein continuance may 
be put in at nisi pritis upon paper. 
M^ers V. Tai/loTy 404 



PLEADING. 

See Ikdictmekt, 1. Sale, 1. Vari- 
ance. 

L Where the four first counts of a 
declaration were on bills of ex- 
change, and there was a demurrer 
and joinder to the two first, and 
general issue to the rest, and 
unica taxatio, &c. : Held, that the 
plaintiff having proved only two 
bills, was not obliged to place these 
to the counts demurred to, but 
was entitled to nominal damages 
on those counts, and to the amount 
of the bills .on the rest of the de- 
claration. Marshall v. Grifiny 

Tage41 

2. The declaration in trespass con- 
tained five counts, each charging 
several assaults. The defendant 
pleaded first not guilty ; secondly, 
that the assaults in the different 
counts were one and the same, and 
then justified. Replication, de in' 

juria Sfc. generally, and issue 
thereon: Held, that the plaintiff 
could not recover on any other 
assault than the one specified in 
the plea. Gale r. Dalrympley 118 

3. Notice of set-off can only oe given 
where the general issue is pleaded, 
without any other plea. Webber 
V. VenUf 413 

POLICY OF INSURANCE. 
See Abandonment. Evidence, 12. 

1. Where a ship received damage by 
striking on a rock, which rendered^ 
her unsafe for another voyage, un- 
less repaired; and she was twice 
surveyed and condemned by the 
authorities of the place to which 
she was insured ; and the captain, 
bond Jidey sold her for fire-wood, 
J>ut she might have been repaired 
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but for the negligence of the re- 
sident agents ofthe owners : Held, 
that the underwriters are not liable 
for a total loss. The jury said, 
** that the ship has sustained a 
partial loss, but to what amount 
there is no evidence :** Held, that 
the plain tiiF'is entitled to a verdict, 
with nominal damages only. Tan' 
tier V. Sennet, ^age 182 

9, The insurer of a ship is not liable 
fbr the expences incurred by the 
delay of the vessel, for the purpose 
of recovering her cargo, when 
detained under process of a foreign 
country, if the ship itself be not 
detained by the process. And the 
circumstances causing the detainer, 
must be positively shown to have 
ori^ginated in the fraud of the 
noiaster, in order to support an 
averment of ' loss by his barratry, 
Bradford v. Levy^ 331 

8. In an action on a policy of in- 
surance, where a loss is to be in- 
ferred from the want of intel- 
ligence, the plaintiff must distinctly 
.prove that when the vessel left the 
port, of' outfit, she was bound upon 
the voyage i'>sured. Quare, Whe- 
ther the non-arrival of a ship at 
her port of destination is evidence 
of' her loss, where the crew have 
been heard of after the vessel 
sailed, and after she is said to have 
been lost Koster v. Innes, 333 

4. Where a ship partially damaged 
has been repaired by the owners, 
the insurers are only liable to the 
amount of two-thirds of the costs 
of repairs ; unless circumstances be 
shewn, to take the case out of the 
ordinary rule of deduction of one- 
third for the benefit to the owners 
from the repairs. Poingdestre v. 
Royal Exchange, 378 
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PRACTICE. 
See Costs. Indictment, 1. Inter 

ROGATORIES. PLEADING, 3. 

1. In indictments for misdemeanors 
at the instance of private prose* 
cutors, when both aefendant and 
prosecutor have brought dowu their 
records, and entered them with the 
marshal, the defendant's first, the 
prosecutor's lower in the list, trial 
must take place in the order of 
entry. Rex v. Halse, Page 20 

2. A jury sworn on an indictment, 
clearly bad in point of law, may 
be discharged by the jpdge from 
giving a verdict. Rex v. Deacon, 27 

8. When the four first counts of a 
declaration were on bills of ex* 
change, and there was a demurrer 
and joinder to the two first, attd 
general issue to the rest, and unica 
taxatio, &c.: Held, that the plaintiff 
having proved only two' bills, was 
not obliged to place these to the 
counts demurred to, but was en- 
titled' t» nominal damages on those 
counts, and to the amount of the 
bills on the rest of the declaration. 
Marskall v. Grifflny 41 

4. A notice to produce letters written 
by the plaintiff to the defendant, 
who was a foreigner, and had been 
held to bail upon coming to this 
country seven months previous to 
the trial, was served on the lOth of 
Aprily the trial taking place on the 
14th : Held, sufficient to let in 
secondary evidence ofthe contents, 
although the letters were written 
eighteen years back, and addressed 
to the defendant at his residence 
abroad. Drabble v. Donner, 47 

5. In an action against bankrupts: 
Held, that the solicitor to the as- 
signees, who had been served by 
the plaintiff with a iubpcena ducei 

1 1 
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tecuniy was bound to produce the 
books of the bankrupts, in order 
that entries, relating to the matters 
in issue might be read. Hawkins 
V. H&wardy Page 64' 

6* A witness who declines swearing 
on the New Testament, although 
he professes Christianity, may be 
allowed to swear on the Old Testa- 
ment, if he considers that mode 
binding on his conscience. Ed^ 
monds v. JRotv^, 77 

7« A prisoner, upon being arraigned, 
stated that he was deaf, and when 
the indictment was read over to 
him, apparently did not hear ; the 
judge directed a jury to be em- 
panelled to try whether he stood 
mute by the act of God or out of 
malice. Rex v. HaUon^ 78 

8« When notice of intention to dis- 
pute the considera^on of a bill or 
note has been given, and the plain- 
tiffs witnesses have been cross- 
examined to that point, the plain- 
tiff must give such evidence as he 
has to offer in proof of the consi- 
deration io the first instance, and 
will not be allowed to do so in 
reply. Spooner v. Gardiner^ 86 

9. In an action for a libel, the defend- 
ant has a right to have the whole 
of the publication read, from which 
the passages charged are extracts. 
Cooke v. Hughesy 112 

10. On the trial of an issue from the 
Court of Chancery, with power to 
the plaintiff to examine the defend- 
ant as a witness : Held, tliat as 
matter of right, plaintiffs counsel . 
might cross-examine the defendant, 
although called as his witness ; the 
defendant standing in a situation 
necessarily adverse. Clarke v. Saf- 

f^rt^, . 126 

11. A co-defendant against whom 
the plaintiff has given no evidence, 
has no right to an acquittal to be 



made a witness, until all the other 
evidence for the defendants is 
finished. Wright v. Paulin, 

Page 128 

12. A judge at Nisi Prius may refuse 
to try an indictment clearly bad in 
point of law. An indictment for 
perjury, not averring the matters 
falsely sworn to, t6 be material, 
nor showing them to be so, is 
within this authority. Rex v. Tre- 
meamey 147 

IS. On a trial for a misdemeanour in 
K. B. a defendant is not entitled to 
the assistance of counsel to cross- 
examine witnesses, when he re- 
serves to himself the right of ad- 
dressing the jury ; but counsel may 
argue for him any |)oint of law that 
arises, and suggest the questions to 
be put to the witness. Rex v. 
Parkinsy 166 

14. A wager was deposited with a 
stake*hoider on the event of a dog- 
fight, to be paid over to the winner 
alter the event was determined. 
The money was not demanded of 
the stakeholder, until after the 
event was determined. The judge 
discharged the jury from giving «ny 
verdict. E^erton v. Furzmarty 213 

15. On the trial of a misdemeanour, 
the prosecutor cannot appear for 
the ; purpose only of questioning 
the proof of notice of trial. When 
the prosecutor appears, he cannot 
call for proof of notice. Rex v. 
Hobbi^y 241 

16. In an action for a libel, when the 
general issue is pleaded, and also 
special pleas in justification, the 
plaintiff may, in the outset, give all 
the evidence he intends to offer to 
rebut such justification, or he may 
do so in reply to evidence produced 
by the defendant, but he is not en- 
titled to give part of such evidence 
in the first instance, and to reserve 
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the remainder for reply to the de- 
fendant's case. Branone v. Murray^ 
254. S. P. Sylvester v. HaUy 

Page 2B5. n. 

17. In an action of assault and bat- 
tery, and a plea of justification only, 
and issue thereon, the defendant's 
counsel has a right to begin, the 
affirmative of the issue being on 
him. The onus of proving damages 
does not give the plaintifiTs counsel a 
right to begin. Bedell v. Russelly 293 

18. Two prisoners indicted for horse- 
stealing in county ^., were found 
in joint possession of two horses in 
that county, which they had jointly 
taken at different times and places 
in county B, : Held, that evidence 
could be given of one only of the 
takings in county B., each taking 
being a separate felony ; and that 
the prosecutor's counsel must elect 
on which to proceed. Rex v. Smith, 

295 

19. A judge at Nisi Prius has no ju- 
risdiction to try an indictment for 
perjury at common law found at 
the quarter sessions, and removed 
by certiorari into the King's Bench ; 
fm indictment so found being void. 
Rex V. tJayneSy 298 

20. A sheriff's officer employed by an 
attorney to make arrests on mesne 
process issued at the suit of his 
client, may sue the attorney for 
the fees usually allowed for such 
arrests on the taxation of costs by 
the master, though such fees ex- 
ceed the sum allowed to the sheriff 
and bailiff by the 23 H. 6. c. 10. 
Totonshend v. Carpenter^ 314 

21. Notice to produce a letter relat- 
ing to the matters in dispute, served 
on the attorney of the party, on the 
evening next but one before the 
trial, held sufficient to let in se- 
condary evidence of the contents, 
though the party was out of Eng^ 
land. Bryan v, JVagstqffi STT 



22. In order to let in secondary evi- 
dence of a letter, the notice to 
produce must specify the letter in- 
tended ; notice to produce '^ all let- 
ters, papers, and documents touch- 
ing or concerning the bill of ex- 
change mentioned in the declar- 
ation, and the debt sought to be 
recovered," is too general. France 
V. Lucy, Page 341 

23. If a witness declined to answer a 
question, no inference of the truth 
of the fact inquired into may be 
drawn from that circumstance. 
Rose V. BlakemorCy 383 

24. In an indictment against several 
persons, the counsel for the prose- 
cution has a right, before opening 
his case, to the acquittal of any de- 
fendant he intends to call as a 
witness. Rex v. Rotolandy 401 

25. A plea puis darrein continuance 
may be put in at nisi prius upon 
paper. Myers v. Taylor, 404 

26. Where the plaintiff had obtained 
a special jury, but had neglected 
duly to summon them: Held, on 
the defendant's objecting to pro- 
ceeding in the causet that on the 
appearance of some of the special 
jurors the plaintiff was entitled to 
pray a tales, and to proceed in the 
trial. Snook v. Soutntvood, 429 

27. When the witnesses in a cause 
are ordered out of Court, the at- 
torney in the cause may remain, 
and be aflerwards called as a wit- 
ness. Pomeroy v. Baddeley, 430 



PRIMAGE. 

Where there is a written agreement 
between the master and owners of 
a ship ^not mentioning j^nmog^e, and 
the owners have received payments 
in respect of primage from the 
freighters : Held, that the master, 
by usage of trade, is entitled to 

I I 2 
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such payments. Charleion v. Cotes- PRIVILEGED COMMUNICA- 
ttforth. Page 175 TIONS. 

See Husband and Wife, 2. 



PRINCIPAL AND AGENT. 

See Agreement. Broker. Frauds, 
Statute of, 2. Trover, 2. 

1. The defendant, a linen-draper in 
Yorkshirey had in several instances 
employed A, B. as his agent, to 
purchase on credit goods of the 
plaintifis, linen-drapers, in London. 
A. Bny without the authority of the 
defendant, orders goods in his name 
to be sent by the usual conveyance, 
and intercepts them to his own use : 
Held, that the defendant is liable 
for such eoods, he having by the 
previous dealings authorized the 
plaintiffs to treat A. B. as his 
agent. Toddw.RobinionyVdige^n 

2. The defendant, a Jinen-draper in 
YorkshirCy had in several instances 
employed A. B, as his agent, to 
purchase on credit goods of the 
plaintifis, linen-drapers, in London* 
A. B,y without the authority of the 
defendant, orders goods in his 
name to be sent by the usual con- 
veyance, and intercepts them to 
his own use: Held, that the de- 
fendant is liable for such goods, he 
having by the previous dealings 
with the plaintifis, and with other 
persons, held out A, B. as his ge- 
neral agent to purchase goods. 
GUman v. Robinsony 226 



1. The privilege of not being exa- 
mined to such points as have been 
communicated to an attorney while 
engaged in his professional capa- 
city, extends only to those com- 
munications which relate to a cause 
or suit, existing at the time of the 
communication, or then about to 
be commenced. Williams v. Mundky 

PageS4 

2. The retainer of a counsel for a 
cause is in the nature of a privi- 
leged communication, and cannot 
be disclosed. Foote v. Hayney 165 

3. In an action by the assignees of a 
bankrupt, the bankrupt may allow 
his attorney before the bankruptcy 
to give in evidence privileged com- 
munications, though offered as proof 
of the act of bankruptcy. Merle v. 
Morey 390 

PROCHEIN AMY. 

The declarations of prochein amy 
made before action brought, are 
not admissible for the defendant. 
fVebb V. Smithy 106 



PROMISSORY NOTES. 
See Bills of Exchange, 



PRINTER. 
See Immoral Agreement. 



PRISONER. 



PUBLISHER. 
See Immoral Agreement. 

RECORD. 
See Costs 1. 



See EvipsNCEy 49. Practice, 7. 



SembUythnt a minute-book in which 
tries of the proceedings at seMions 
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are made, and from which book the 
roll contaiDiDg the record of such 
proceedings is subsequently made 
up, is not itself a record so as to 
be admissible in evidence as a proof 
of the fact there stated. Rex v. 
Bellamy, Page 171 

RELEASE. 
See Witness, I. S. 

REPLEVIN BOND. 

In an action against the sheriff for 
taking insufficient sureties in reple- 
vin, if the sheriff has assigned the 
replevin bond to the plaintiff, it is 
unnecessary to prove the execution 
. of the sureties, though averred in 
the declaration. Barnes v. LucaSf 

264 

REPUTED OWNERSHIP.* 
See Bankrupt, S. 

RETAINER. 

See EviDXNCB, S5. P&ivilboxd Com- 
munications, 2. 

REVERSIONARY INTEREST. 
See Coksequxntial Damages. 

REVOCATION. 
See Order. 



SALE. 
See Auction. Fraudulent Sale. 

1. The plaintiff bad verbally agreed 
with J, E. for the purchase of cer- 
tain bouses; the defendant, in 
writing, agreed to give the plain- 
tiff 4(¥. for his bargain ; the houses 
were afterwards, at plaintiff's re- 



quest conveyed to the nominee of 
the defendant: Held, that the 
transfer of the parol bargain was a 
sufficient consideration for the pro- 
mise of the defendant. Sembhf 
Conveyance to the defendant's no- 
minee, supports an averment that 
<< the defendant became the pur- 
chaser." Seaman v. Price^ 

Page 195 
2. If a man sells goods to be delivered 
on a future day, and neither has the 
^oods at the time, nor has entered 
mto any contract to buy them, nor 
has any reasonable expectation of 
receiving them by consignment, 
but means to go into the market 
and buy the goods which he has 
contracted to deliver, he cannot 
maintain an action for damages for 
non-performance of the contract. 
Bryan v. Levois^ 386 

S. In action by vendee, for non- 
delivery of goods. Held, that in 
an agreement ^* for the delivery of 
goods on arrival^ to be delivered 
with all convenient speed, but not 
to exceed a given dayf the arrival 
in time for delivery by that day is 
a condition precedent ; and if they 
do not so arrive, (without default 
in vendor) the agreement is null. 
Alemyn v. Pryor^ 406 

4. If a vendee, under terms to pay 
for ffoods on de]iver3r, obtains pos- 
session of them by giving a check, 
which is afterwards dishonoured, 
he gains no property in the goods, 
if at the time of giving the check 
he had no reasonable ground to ex- 
pect that it would be paid. Hanse 
V. Crotoe, 414 

5. In action by vendee against vendor 
of a lease, for the deposit: Held, 
that the vendor is not bound to 
produce his lessor's title without an 
express stipulation. George ▼. 
PrUchardf 417 

II 3 
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SCHEDULE, 
See Insolvsnt Debtors. 

SEAL. 

See Apothecaries, 2. 

SECONDAEY EVIDENCE. 
SeeEviDBNCE, 4. 20. Practice, 21 , 22. 

1. A notice to produce letters writ- 
ten by the plaintiff to the defend- 
ant, who was a foreigner, and had 
been held to bail upon coming to 
this country seven months pre- 
vious to the trial, was served on the 
10th of April, the trial taking place 
on the 14th : Held sufficient to let 
in secondary evidence of the con- 
tents, although the letters were 
written eighteen years back, and 
addressed to the defendant at his 
residence abroad. Drabble v. Dort' 
ner^ ^ Page 47 

2. Inanactionof trespass, notice hav- 
ing been given to the defendant to 
produce a written paper which had 
been delivered to A. B. under 
whom defendant justified, and un- 
der whose directions he acted: 
Held, that the plaintiff was not en- 
titled to give secondary evidence of 
the contents. Evans v. Sweet, 83 

3. Notice to a defendant to produce 
a check drawn by him and paid by 
his banker, is sufficient to entitle the 
jplaintifi to give secondary evidence 
of its contents, although the check 
remains in the banker's hands. Par- 
tridge V. Coatesp 156 

SET OFF. 

See Pleading, S* 

SHERIFF. 

See Bankrupt, 4. Practice, 20. 
Replevin. 

Action against the sheriff for a fals 



return to a writ o£fi, fa. The 
sheriff had returned nvUa hona^ 
after satisfying the landlord's claim 
for rent, and king's taxes; Held, 
that after the plaintiff had assented 
to the sheriff's quitting possession 
of the premises, upon the claim of 
rent and taxes appearing to exceed 
the value of the goods seized, he 
could not maintain an action for a 
false return, although the claim for 
rent was altogether unfounded. 
StuaH y. WhUtahery Page 310 



SHIP. 

See Abandonment. Evidbnce, 28, 
29* 42. Policy of Insurance, 3. 4. 

1. The registered owner of a £hip is 
not liable for repairs, unless actu- 
ally done upon his credit. Legal 
ownership is prim^ Jade evidence 
of liability, which may be rebutted 
by proof of the beneficial interest 
having been parted with, and of the 
legal owner's having ceased to in- 
terfere with the management of the 
ship. Jennings v. Griffiths, 42 

2. The insurer of a ship is not liable 
for the expences incurred by the 
delay of the vessel, for the purpose 
of recovering her cai^o, when de- 
tained under process of a foreign 
country, if the ship itself be not de* 
tained by the process. And tlie 
circumstances causing the detainer 
must be positively shown to have 
originatea in the fraud of the 
master, in order to support an aver- 
ment of loss by his barratry. Brad' 

ford V. Lcfyy, 331 

SLANDER. 

See Evidence, 40. 

SPECIAL CASE. 
See Evidence, 1. 
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STAMP. 
See Guarantee. 

1« Held, that the following memoran- 
dum, *< Received of Z.. and Co. a 
paper parcel, directed to Messrs. 
H* -B. and Co., 62, Lombard-Street^ 
value 260/., which we agree to de- 
liver to them to-morrow, fire and 
robbery excepted; carriage paid 
here," given by a carrier, on the 
receipt of goo<M, was admissible in 
evidence, without a stamp, as being 
an agreement, the subject matter 
of which did not exceed 20^. 
Latham v. Rutley^ ^^S^ ^^ 

2. A memorandum by a wharfinger 
of the receipt of goods to be ship- 
ped in a particular manner, may be 
given in evidence to show the 
terms on which they were received, 
without a stamp, although the value 
of the goods was above 20/., the 
wharfage being of a less amount. 
Chadwick v. sSls, 15 

STATUTES. 

See Frauds, Statute of. Limit- 
ations, Statute of. 

Ric.2. St. 1. c. 7. IS. c. 2. (Forcible 
Entry), 242 

2SHen.6. c.lO. (Fees on Arrests), 314? 
S7Hen.S. c. 12. (London Tithes), 392 
Phil. Sf Mary, 1 & 2. c.l3. 2 & 3. clO. 
(Examination of Prisoners), 232.432. 
21 Jac. 1. c. 15. (Forcible Entry), 242 
c. 19. s. 11. (Bankrupt, re- 
puted Ownership), 73 
15 Car. 2. c. 2. s. 2. (Wood Stealers), 

129 

5fV.SfM. c. 11. 8 &9 JV. 3. (Indict- 

ments removed by certiorari), 22.n. 

S&9 JV.S.C. 20. (Bank of England), 

427 
^nn,st. 2. c. 16. (Usury), 123. 153. 184 
6. c. 22.? 9. (Bank of England), 427 
2 Geo. 2. c. 23. s. 23. (Attorney's Bills), 

262. 280. 284. 



5 Geo. 2. c. 30. s. 41. (Bankrupt's Ex- 
amination), 233. n. 

15. c. 13. § 5. (Bank of England), 427 

19. c. 32. 8. 1, (Bankrupt, protected 

Payments), 265 

6 Geo. 3. c. 48. (Stealing Wood), 133 
14. c. 78. (London Building Act), 357 
21. c. 60. 8. 12. (Bank of England), 

427 
39 & 40. c. 47. 8.151. (London Docks), 

161 

43 Geo. I. c. 141. § 2. (Conviction, 

Magistrate), 129 

53. c.155.8.16. (East India Company), 

66 
55. c. 184. (Stamps), 16. 233 

c. 194. s. 21. (Apothecaries), 

125. 159. 307. 
1 & 2 Geo. 4. C.52. s.8. (Crown Lands), 

339 

c. 78. (Bill of Exchange 

Acceptances), 362 

3. c. 75. 4. C.76. (Marriage Acte), 

382 

4. c. 41. (Ship Registry), 202. n. 
6. c. 50 § 30. (Jury), 429 
6. c. 133. 8. 7. (Apothecaries), 306 

STOPPAGE IN TRANSITU. 

1. A wharfinger, who, on receiving 
an order ^om A. to *' transfer, 
weigh, and deliver or re-house," 
certain tallows to B.y with an in- 
dorsement by B. to '^ tran8fer,weigh, 
and deliver" them to the plaintifis, 
gives a written acknowledgment to 
Die plaintiffs, that he holds the 
tallows on their account, cannot, 
upon B. becoming insolvent, set up 
as a defence for not delivering the 
tallows to the plaintiffs, A.'b right 
to stop in transitUy the plaintifis 
having purchased bonSjide from B,, 
although A. sold to B. at so much 
per cwtnj and the tallows have not 
Deen weighed. Howes v. Watson , 6 

2. Semble, that an owner of goods 
lying in wharf, who, upon sale of 
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theiDi gives an order on the whar- 
finger to " transfer, weigh, and 
deliver or rerhouse*' them to his 
vendee, loses his right to stop in 
transitu against all wjio acquire a 
bon6 fide title by purchase from 
such vendee. Hau)es v. Watson^ 

Page 6 

SUBPCENA DUCES TECUM, 

In an action against bankrupts : Held, 
that the solicitor to the assignees, 
who hadbeen served by the plaintiff, 
with a subpoena duces tecum, was 
bound to produce the books of the 
bankrupts, in order that entries re- 
lating to the matters in issue might 
be read. Haxvkins v. Howard^ 64 



TENANT. 
See Landlord and Tenant. 



rolled, no enrolment being found in 

« the present records in the Court of 

Chancery. Macdougal v. Youngs 

P&ge392 

TITLE. 
See Auction. 

1 . In trover for copper ore raised under 
the plaintiff's land : Held, that the 
presumption that the right to the 
minerals accompanied the fee sim- 
ple of the land might be rebutted 
by the absence of enjoyment of the 
minerals by the plaintiff, and the 
user by persons not the owners of 
the soil. Rotoe v. Grenfet^ S96 

2. In action by vendee against vendor 
of a lease, for the deposit : Held, 
that the vendor is not bound to 
produce his lessor's title without 
an express stipulation to that 
efiect. George v. Pritchard^ 417 



TENDER. 
See Frauds, Statute of, 3. 

SemhUy that a letter demanding pay- 
ment of a debt, sent by the plain- 
tiff's attorney, and received by the 
defendant, is not sufficient evidence 
of a demand, on the issue of a 
prior demand and a refusal to a 
plea of tender. Semble, that the 
demand should be personal, that 
the plaintiff may have an oppor- 
tunity at the time, of paying the 
money demanded. Edwards v. 
Yecdes, 360 

TITHE. 

In an action for tithes under 37 if. 8. 
c. 12. (London tithe act,) evidence 
that the statute and decree have 
been acted on in the different pa- 
rishes in London is admissible to 
prove that the decree has been en- 



TRESPASS. 

See Attorney, 2. Evidence, 48. 
Pleading, 2. 



TRIAL, 
See Practice, 13. 15. 18. 26. 

In indictments for misdemeanours al 
the instance of private prosecutors, 
when both defendant and prose- 
cutor have brought down their 
records, and entered them with the 
marshal, the defendant's first, the 
prosecutor's lower in the list, trial 
must take place in the order of 
entry. Rex v. Halse^ 20 

TROVER. ' 
See Sale, 4. 

L Where goods lent on hire have 
been wrongfully taken in execution 
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by the sheriff: Held, that the owner 
cannot maintain trover against the 
sheriff, he not having the right of 
possession as well as the right of 
property at the time of the sale. 
Patn V. Whiitaker, Page 99 

2« A factor places goods in the hands 
of a broker, as security for an ad- 
vance to himself, and with directions 
to sell. The goods are sold before 
any revocation of these directions : 
the principal cannot maintain trover 
against the broker^ Stiemeld v. 
HMen, 219 



TRUSTEE. 



See Banker, 1. 



VARIANCE. 



1. In an action on a bail-bond, the 
condition set out in the record was 
'' to answer the said plaintiff in a 
plea of trespass, and also to a plea 
to be exhibited against the said de- 
fendant for 60/. upon promises" 
The bond, when produced, did not 
contain the words " upon promises :" 
variance held fatal. Baker v. New- 
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^ An indictment, purporting to set 
out the substance and effect of a 
bill in Chancery, stated an agree- 
ment between the prosecutor and 
defendant respecting houses. Upon 
the bill being read, the word house 
was in the smgular number : vari- 
ance held fatal. Rex v. Spencer, 98 

3. In an indictment for perjury in an 
answer to a bill in Cnancery, the 
bill was described as exhibited 
against three persons only. A., fi«, 
and C The bill, upon being pro- 
duced, was against four, A^ B,, C> 
and jD..* Held, that this was no 
variance. Rex v. Potvell, 101 



4. An indictment to a nuisance to a 
highway, stated it to be a way foi 
au the liege subjects, &c. to go, 
&c. with their ** horses, coaches, 
carts, and carriages*' The evi- 
dence was, that carts of a particular 
description, and loaded in a particu- 
lar manner, could not pass along this 
highway : Held, that this was not 
a mis-description, it not being laid 
as a highway for all carts, carriages, 
&c. Rex V. Lyon, Page 151 

5. In debt on the statute of Ann, to 
recover penalties for usury, the de- 
claration averred, that '' the defend- 
ant afterwards, to toit, on the 3rd 
of Julj/, 1824, did lend, &c. to 
T. D., and did forbear and give day 
of payment for the same to the said 
7*. D. from the lending and ad- 
vancing thereof, until, &c." The 
money was proved to have been 
lent on the 5th of July: Held that 
this was a fatal variance ; that the 
day, though laid under a videlicet, is 
material; that in an action for 
usury it must appear, on the face 
of the record, that the period of 
forbearance is such, that the in- 
terest taken is more than the party 
is by law allowed to receive. Par^ 
tridge v. Coates, 153 

6. An indictment for perjury in set- 
ting out the record of a conviction 
at the Middlesex Sessions, stated 
an adjournment to have been made 
by — Const, Esq., and A, B. C. 4* 
D* and others, their foU&ms, S^c. 

justices. An examined copy of 
the record of conviction, when pro- 
duced, stated the adjournment to 
have been made by -— Const, Esq., 
and E. F, G. and others, &c. : 
Held, that this defect might be 
cured by parol evidence of an ad- 
journment made by the persons 
named in the indictment: Held, 
that no such evidence being given. 
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the variance was fatal. Rex v. Bel- 
latnv, Page 171 

7. A foreign corporation may sue in 
this country by their corporate 
name. The plaintiffs sued by the 
name of " The National Bank of 
Saint Charles" The name given 
by charter of the king of Spaing 
was " The Bank of Saint Charles .•" 
Held no variance, the bank being in 
fact a national one. The National 
Bank of Saint Charles v. De Bet* 
notes, 190 

8. On an indictment for perjury, al- 
leged to have been committed by 
the defendant as a witness in a 
civil action, it appeared that the 
evidence given on that trial by the 
defendant, contained all the matter 
charged as perjury, but other state- 
ments, not varying the sense, inter- 
vened between the matters set out : 
Held to be no variance, although 
in the indictment the evidence 
appeared to have been given con- 
tinuously. Rex V. Solomon, 252 

9« In an action against the sheriff on 
the 8 Ann, c. 14., for taking goods 
off the premises without paying 
rent, the declaration statea, that 
the sheriff " bi/ virtue of, and under 
pretence of a certain writ of our 
said Lord the King, before the king 
himself, before that time suedfortK, 
Sfc. took the goods, &c" The writ 
under which the goods were seized 
issued from the Common Pleas: 
Held, a fatal variance. Sheldon v. 
Whittaker, 266 

10* In case against the sheriff for an 
escape, the declaration stated that 
the plaintiffs sued out an attach- 
ment of privilege, " by which said 
writ our Lord the King commanded 
the defendants, &c. to attach A. B. 
&c., to answer the said plaintiff of 
a plea of trespass on the case, to 
the damUge of the said plaintiffs, of 



thirtif pounds,** &c. The writ pro- 
duced did not contain the words 
'< to the damage,*' &c, i Held, no 
variance. Cousins v. Brotvn, 

Page 291 

VENDOR AND PURCHASER. 
See Title, 2. 

1. In case against the vendor of a 
public-house, for fraudulent mis- 
representations of the business of 
the house, evidence of the actual 
value of die premises is admissible 
in reduction of damages, but not 
as a bar to the action. Pearson 
V. Wheeler, 303 

2. Iti an action by the vendee, on an 
agreement for the purchase of a 
public-house, with mutual stipula- 
tions, and liquidated damages for 
non-performance : Held, both par- 
ties having made default under the 
agreement, that the plaintiff was 
entitled to recover nis deposit. 
Clarke v. King, 394 



VERDICT. 
See Policy of Iksukamcb, 1. 

USE AND OCCUPATION. 
See Landlord and Tenant, 4, 5. 

USAGE OF TRADE. 

See Primage. 

USURY. 
See Variance, 5. 

1. A promise to pay the principal 
originally lent on an usurious agree- 
ment, is invalid, unless all payments 
beyond legal interest are repaid or 
deducted. Wicks v. Gogerley, 123 



INOSS. 



4ffS 



3. Msrcbajotfi in London agree with 
the defendants, British merchants 
residing at GibraUarf to consign 
goods to them for sale upon a ad 
credere commission ; that the Lon^ 
don correspondents of the defend- 
antSy on the consignment of the 
goods to the order of the defend- 
antS) shall on their account accept 
hills at ninety days, drawn by the 
consignors, lot two thirds of the 
invoice price; that the defendants 
^U charge the amount of the 
bills in GibraUar currency, with 
the exchange, and 6 per cenU inte- 
rest from the dates ; the consignors 
to be allowed 6 per cent^ interest 
on balances in tne hands of the 
defendants, that being legal in- 
terest at Gibrakar, and the usual 
mode of remitting from Gibraltar 

' being by bills on London al ninety 
days: Held, that such agreement 
is not usurious. Harvey v. Arch"' 
boldf Page 184 



afterwards great part of them died. 
There was nothing to connect the 
disease of which they died with 
their previous condition; but it 
was in the opinion of fanners and 
breeders an hereditary disease, 
called the goggles, ana incapable 
of discovery until its fatal appear- 
ance: Held, that this disease was 
an unsoundness existing at the time 
of the sale, the jury being of 
opinion, that ^ it existed in the 
constitution of the sheep at that 
time." Joiify. Benddl, Page 136 

2. A nerved horse Is unsound. Best 
▼. Osborne^ 290 

S» In assumpsit C^r the breach of 
warranty cv soundness of a horse, 
the demidant having refused to 
take back the horse^ the plaintiff 
is entitled to recover for the keep, 
for such time only as would be 
required to sell the horse to the 
best advantage. M*Kenzie v. 
Hancock^ 436 



Waobu. 

A wager was depomted with a stake- 
holder en the event of a dog-fifht, 
to be paid over to the wimier after 
the event was determined. Hie 
money was not demanded of the 
stake-holder until after the event 
was determined. The judge dis- 
charged the jury from giving any 
verdict. Mgerton v. Furxman^ 213 



WARRANT OF ATTORNEY. 
See Lachbs, I. 

WARRANTY. 

1. Certain sheep, apparently healthy 
and sound in every respect, were 
•old. warranted sound. Iwo months 



. WBAAFING6R. 
See Evidence, S. Stoppaoe ik 
Tramsito, 1,9. 

in order to discbarge a wharfinger 
ftom his responsibility for goods 
left with him, to be sent coastwise, 
a delivery to the mate or some other 
officer of the rfifp by which they are 
to be conveyed, is necessary. Leigh 
▼. Smithy 224 

WIDOW. 

A widow cannot be asked to disclose 
conversations between herself and 
her late husband. DtJcer v Hosier. 

198 

WIFE. 
See Husband and Wife. 



476 



ikDE^ 



WINDOWS. 
Where the owaer of a house divided 
it into two tenements, and let one of 
them ; Held, that the lessee was 
liable to an action on the case for 
obstructing windows existing in the 
landlord's house at the time of the 
demise, though of recent con- 
struction^ and though no stipu- 
lation was made against the ob- 
struction. iiivfertfv.fiotceriPageS* 

WITHDRAWING A JUROR- 
See Jury, S. 

WITNESS- 
See Husband and Wifb, 2. 4. 

pRACTldB, 6. 10. 23.^. 

1. In an action against one of several 
partners, the defendant cannot, by 
a release, make his partner a com- 
petent witness for him. Simons v. 
Smith, 29 

^. In an action by executors, a paid 
legatee is a competent witness to 
increase the estate. Clarke y.Qun- 

MAM •'X 

3. In an action against the sheriff for 
negligently executing a writ, an 
assistant of the sheriff's officer, who 
had been employed by the officer 
to execute the writ, is a competent 
witness for the sheriff, without a 
release from the officer. Clark v. 

Lucas, ^2 

4. In an action of deceit, an insolv- 
ent to whom the plaintiff has fur- 
nished goods on the represe^tion 
of the defendant, is a competent 



witness to prove that the defendant 
representea him as a person fit to 
be trusted. Brant ▼. RMnson^ 

Page 48 

5. A witness on the voir dire stated 
that the lessor of the plaintiff had 
formerly assigned to him the pre- 
mises in question for a temporary 
purpose, that he had given up the 
deed to lessor of the plamtifl^ and 
had never had any possession of the 

• premises: Held, that the vritness 
was incompetent by reason of in- 
terest. Doe d. Scales v. Brasgy ^ S7 

6. On an indictment for a forcible 
entry and detainer under the sta- 
tutes of R. 2. and Jac, 1., the party 
grieved ia not a competent witness. 
Rex V. Beavany ^ 242 

7. Keeping a public gaming house is 
not an infamous crime, so as to 
render a person ronvicted thereof 
incompeteift as a witness. Res v. 
Grant, 270 

8. A judgment for conspiracy to 
bribe a person (summoned as a wit- 
a«M OQ an information against the 
revenue laws) not to appear before 
the justices of the p€Mice> renders 
the person convicted incompetent 
as a witness. Bushd and others v. 
Barrettt *^ 

WORK AND LABOUR. 
See Action, 1. 

WRIT OF ERROR. 
See OoTLAWBT. 



THE END. 



by A. Sfenhaa, lAW-Printer to Hit Utjf^t 
rriBtm-StrfCt, Loodoo. 
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